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Accompaniment, Silence, or Tolerance of the
Islamic Legislator with the Conduct of the Wise

Mahdi Montazerqaem - Associate Professor, Department of Islamic Law, Faculty of Judicial
Law, University of Judicial Sciences and Administrative Services, Tehran. Iran.
montazer@ujsas.ac.ir

Abstract

1. Introduction

This paper addresses the nuanced relationship between Islamic jurisprudence
(Figh) and the evolving conduct of society, specifically within the context of the
wise (‘uqala’). The debate over the origin of moral values —whether they are
inherently recognized by reason, divinely assigned, or conventionally accepted
by society —has long occupied the attention of Islamic scholars, particularly
within the Imamiyyah (Shia) tradition. This paper explores the Legislator's
stance toward the conduct of the wise, focusing on how these conducts interact
with the principles of Sharia, particularly in the realm of transactions.

The three primary perspectives on the origin of moral values in Islam are
Ash'arism, Mu'tazilism, and a particular viewpoint within the Shia
(Imamiyyah). Each of these schools of thought offers a distinct interpretation of
the relationship between divine command and human reason in determining
the moral value of actions. This paper, however, zeroes in on the third
perspective within the Imamiyyah tradition, which posits that the moral value
of actions like justice and injustice is recognized by the wise and is a product of
societal conventions rather than an inherent or divinely assigned characteristic.

The primary aim of this paper is to examine the Legislator's (Allah's) stance
on the conduct of the wise in a contemporary context, especially as modern
conduct has developed in ways that sometimes conflict with traditional Islamic
legal teachings. By exploring the concepts of accompaniment, silence, or
tolerance by the Legislator, the paper seeks to clarify how Islamic law can remain
relevant and just in the face of evolving societal norms and conduct.
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The implications of this discussion are profound, particularly in light of the
challenges posed by modernity and the globalized world. The paper delves into
the ways in which Islamic jurisprudence can accommodate or resist these
changes without undermining the fundamental principles of Sharia. This
exploration is crucial for contemporary Islamic scholars, who must navigate the
tension between upholding traditional legal teachings and addressing the
practical needs of a modern Muslim society.

2. Research Question

The central research question of this paper is: How does the Legislator's stance —
whether of accompaniment, silence, or tolerance —toward the conduct of the
wise impact the application of Sharia in the context of modern societal practices,
particularly in the domain of transactions?

This question is pivotal because it addresses the broader issue of how Islamic
law interacts with evolving societal norms. As conduct change and develop over
time, they often present challenges to established legal and religious
frameworks. The research seeks to determine whether the Legislator's stance
toward these conducts allows for flexibility within Sharia or whether it
necessitates a more rigid adherence to traditional interpretations, even at the
cost of causing harm, hardship, or corruption within society.

3. Research Hypothesis

The hypothesis of the research is that the Legislator's opposition to the conduct
of the wise weakens the efficacy and relevance of Sharia, imposes unnecessary
hardships on the Muslim community, and undermines societal interests.
Conversely, by accompanying, remaining silent, or showing tolerance toward
these conducts, the Legislator preserves the integrity of Islamic law while
ensuring that it remains aligned with the practical needs and moral intuitions of
society.

This hypothesis challenges the traditional notion that Islamic law is static and
unchanging. Instead, it suggests that the Legislator's approach to conduct is
dynamic and context-dependent, allowing for a more flexible application of
Sharia that can accommodate the changing moral landscape of society. The
hypothesis also implies that a rigid, unyielding application of Sharia that ignores
the conduct of the wise may lead to outcomes that are contrary to the objectives
of Islamic law, such as justice, mercy, and the prevention of harm.

4. Methodology & Framework, if Applicable

The research is conducted using a doctrinal approach, which involves a detailed
analysis of primary and secondary Islamic legal sources, including the Quran,
Hadith, and the writings of classical and contemporary jurists. This approach is
supplemented by a critical examination of the conduct of the wise and their
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evolution over time, particularly in response to changing social, economic, and
political conditions.

The framework for this analysis is built around three key concepts:
accompaniment, silence, and tolerance. Each of these concepts represents a
different way in which the Legislator might interact with the conduct of the wise:

Accompaniment refers to instances where the Legislator actively endorses
and supports a particular custom, aligning it with the primary teachings of
Sharia.

Silence refers to cases where the Legislator neither endorses nor opposes a
custom, thereby allowing it to persist without explicit approval or rejection.

Tolerance refers to situations where the Legislator does not agree with a
custom but refrains from opposing it due to the potential harm, hardship, or
corruption that might result from such opposition.

The research also employs a comparative analysis to explore how these
concepts have been applied in different historical and geographical contexts.
This includes examining the ways in which Islamic jurists have historically dealt
with conduct that conflicted with Sharia, as well as how contemporary jurists
are addressing similar issues in the modern world. By doing so, the research
seeks to identify patterns and principles that can guide the application of Sharia
in relation to the conduct of the wise in today's society.

The paper's approach is both analytical and normative, aiming not only to
describe how Islamic law has historically interacted with societal conduct but
also to offer normative guidelines for how it should do so in the future.

5. Results & Discussion

The exploration of the Islamic legislator's stance towards the conduct of the wise
(Sirah al-‘Uqala’) reveals significant implications for contemporary Islamic
jurisprudence. The results of this research indicate that Islamic legal rulings are
not inherently opposed to the conduct of the wise, but rather, they are flexible
and responsive to societal changes through a process of alignment, silence, or
tolerance. The key findings can be summarized as follows:

Alignment with Conduct: The research confirms that in many instances, the
Legislator aligns with the conduct of the wise, particularly those that resonate
with the fundamental principles and objectives of Sharia. This alignment
suggests that Islamic law is not static but can evolve to accommodate societal
changes, provided these changes do not conflict with the core values of Islam.
This perspective supports the idea conduct promote justice, fairness, and social
welfare are likely to be endorsed by the Legislator.

Silence toward New Conduct: Another significant finding is the Legislator's
silence in response to new conduct. This silence does not imply indifference but
rather a deliberate choice to allow this conduct to persist without direct
interference. The silence of the Legislator can be interpreted as a form of tacit
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approval, particularly in cases where the new conduct do not directly contradict
Islamic principles but rather exist in areas not explicitly addressed by primary
legal evidence. This finding emphasizes the importance of considering silence
as a form of legal reasoning within Islamic jurisprudence.

Tolerance of Conflicting Conduct: The most complex and perhaps
controversial finding is the Legislator's tolerance toward conduct that, on the
surface, appear to contradict primary religious evidence. This tolerance is
understood through the concept of secondary legal evidence, which can validate
conduct by acting as negative evidence that nullifies conflicting rulings. The
research shows that the Legislator’s tolerance is a pragmatic approach to prevent
harm, hardship, or societal disruption, which could result from rigidly applying
primary legal rulings without consideration of the conduct of the wise. This
tolerance underscores the adaptability and resilience of Islamic law in the face
of changing societal norms.

Role of Secondary Legal Evidence: The discussion highlights the critical role
of secondary legal evidence in reconciling apparent conflicts between Islamic
law and societal conduct. Secondary evidence serves as a means to prioritize the
objectives of Sharia, such as preventing harm and promoting societal welfare,
over strict adherence to primary rulings that may not be applicable in modern
contexts. This finding suggests that secondary legal evidence can limit or even
override primary evidence when it comes to conduct that have gained
widespread acceptance among the wise.

Practical Application: In practice, the research concludes that Islamic legal
rulings must be interpreted and applied in a manner that considers the conduct
of the wise as a significant factor. This approach ensures that the law remains
relevant and effective in addressing contemporary issues. The discussion
emphasizes that any ruling that conflicts with established conduct of the wise is
likely to be viewed as inconsistent with the Legislator's intent and, therefore,
should not be enforced. This pragmatic approach to Islamic law highlights the
need for jurists to be attuned to societal changes and to interpret Sharia in a way
that aligns with the evolving moral and social landscape.

Jurists” Role in Shaping Conduct: Finally, the research touches on the
proactive role that religious scholars and jurists can play in gradually shaping
the conduct of the wise to better align with the principles and objectives of
Sharia. This finding points to a dynamic interaction between Islamic law and
society, where scholars are not merely passive observers but active participants
in guiding societal norms in a direction that reflects Islamic values.

6. Conclusion

The conclusion of this research underscores the flexibility and adaptability of
Islamic law in relation to the conduct of the wise. The analysis reveals that the
Islamic Legislator does not inherently oppose societal conduct but instead
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adopts a nuanced approach that includes alignment, silence, or tolerance
depending on the nature of the custom and its impact on society.

The key conclusion is that no Islamic legal ruling should be enacted or
enforced if it directly contradicts the established conduct of the wise, particularly
when such conduct is supported by secondary legal evidence. This perspective
suggests that the conduct of the wise play a crucial role in shaping the practical
application of Sharia, serving as a form of negative evidence that can nullify
conflicting primary rulings. As a result, the Legislator’s tolerance toward such
conduct can be seen as a means of safeguarding the religion and the community
from harm, hardship, and social disruption.

Moreover, the research concludes that religious scholars and jurists must
recognize the importance of conduct in the legal framework and work to
harmonize Islamic law with societal practices. This does not mean
compromising on core Islamic principles but rather ensuring that the application
of these principles is contextually relevant and socially just. The research
advocates for a jurisprudence that is both rooted in traditional Islamic teachings
and responsive to the needs of contemporary society.

In conclusion, the paper asserts that the flexibility inherent in Islamic
jurisprudence allows it to remain a living tradition that can effectively address
the challenges posed by modernity. The conduct of the wise are not merely to be
tolerated; they are to be understood as integral to the continued relevance and
applicability of Sharia in the modern world. By prioritizing the objectives of
Sharia—such as justice, mercy, and the prevention of harm—over rigid
adherence to primary legal rulings, Islamic law can continue to serve as a source
of guidance and wisdom for Muslim communities across the globe.

Keywords: Conduct of the Wise, Foundations and Practices of the Wise, New
Conduct, Binding Nature of Conduct of the Wise.
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Abstract

"Legal Transplantation," the process of transferring a rule or legal system from
one country to another, is a concept introduced by Scottish legal scholar Alan
Watson in the 1970s. Legal scholars hold diverse opinions on legal
transplantation, with some advocating for it and others opposing it, each
providing evidence to support their stance. The Iraqi civil law incorporated
legal transplantation through the efforts of the esteemed jurist Abd al-Razzaq
al-Sanhari. However, al-Sanhiiri's transplantations did not achieve the
expected success in all instances. In several key areas, the transplantations did
not function as anticipated and remain underutilized. This paper investigates
the failures of legal transplantation by examining two specific examples: the
foundation system and the consensual subrogation system. The primary
reason for the unsuccessful transplantation in Iraqi civil law is the lack of
originality in the transplanted material when compared to the originality and
comprehensiveness of Islamic jurisprudence.

Keywords: Legal Transplantation, Legal Culture, Foundation System,
Consensual Subrogation System.
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Introduction

Generally, globalization favors the circulation and dissemination of uniform
legal concepts across different normative spaces. If that is the case, the fact
remains that there is still a tendency to single out concepts when they are
received in each normative area. The Iraqi legal system has experienced
various phases of the circulation of doctrinal models of Romano-Germanic
origin and common law, whether original or derived (French, British, and
American). The Iraqi Civil Code was prepared and drafted when most Arab
countries sought to codify their legal systems. Al-Sanhtri played an essential
role in transplanting the French civil code into the Iraqi legal system (Stigall,
2006). He adheres to the premise of the historical school that the law evolves in
symbiosis with the social environment. Assuming that Al-Sanhiri accepts the
idea that a codification should not freeze this development means that he takes
an evolutionary perspective to assert that the state of the law must be recorded
at the time of its development; it is an inevitable term. The Iraqi Civil Code No.
40 of 1951 includes provisions borrowed from the Majalla (Arkoun, 1973);
other requirements have been borrowed from the French Civil Code.

The transplantation of the French civil code into the Iraqi civil code can
involve simply introducing a concept, instrument, or legal rule, or more
broadly, adapting it for optimal assimilation in the recipient country.

The transplantation of French civil law into Iraqi civil law was carried out in
two ways:

First. Flexible Transplantation
The drafters of the Civil Code preferred foreign solutions to make adjustments
and adaptations to comply with the spirit and logic of the code. We can
distinguish different ways in which this reception was carried out.

Adaptation of the French model considering national specificities: For
example, concerning the validity of contracts, the legislator did not see fit to
adopt the mechanism of relative nullity specific to French law; instead, the
notion of Aqd Mawquf's “pending Contract” from Sharia' was substituted.!

Transposition of solutions from case law and French doctrine: The Iraqi
Civil Code retained institutions that were developed after 1804 based on
French jurisprudence and doctrine. This is particularly evident in the
codification of the general principle of unjust enrichment in Article 243 and the
legislation recognizing the right of superficies as an absolute right in Article
1266 of the civil code.

Borrowing from attempts at international codifications involving France: A
reference to borrowing can be found in Article 125, which discusses
exploitation as a defect of consent.

1. Refer to articles 133-136 of the Iraqi Civil Code.
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The selection of Sharia rules that align with the Romano-Germanic model:
For example, the Iraqi legislator retained a definition of the right to property in
Article 1048 of the Iraqi Civil Code inspired by Islamic law, similar to Article
544 of the French Civil Code.

Secondly. Strict Transplantation

Strict transplantation involves the direct reproduction of a rule or legal concept
without any modification. In the Iraqi Civil Code, one can find articles that are
essentially a modest translation of the articles in the French Civil Code. For
example, articles 150-2, 294-1, 321-2, 325, 336, 380-2, 1117, 1052, 579-2 of the
Iraqi Civil Code are almost exact replicas of articles 1135, 1187, 1208, 1209,
1217, 1250-2, 553, 640, 1613 of the French Civil Code. The total and servile
transplantation of foreign law has its drawbacks in that the received law may
not be compliant with the social and economic environment of the country
(Mattei, 1994). Our study thoroughly focused on the effectiveness of
transplanting foreign law into the Iraqi civil code. To achieve this goal, we
must first examine the relationship between comparative law and legal
transplantation. Then, we have to address the theories of legal transplantation
and the reasons behind it. Finally, we are seeking applications for unsuccessful
legal transplants in Iraqi Civil Law. Whether there are opportunities for
successful legal transplantation in Iraqi civil law is beyond the scope of our
research, and we will address it in future studies.

1. Comparative Law and Legal Transplants

Current trends in modern comparative law extend beyond traditional studies
of the legal family. Today, a more holistic approach is taken. New terms such
as "legal culture," "cross-fertilization," or "legal transplantation" are studied
with great interest by modern comparativists. The relationship between
comparative law and the reasoning behind the existence of legal culture is
explored to deepen our understanding of the ideological foundation of law and
legal practice in the contemporary world (Mosquera Valderrama, 2004).
Furthermore, globalization is sometimes analyzed as a process of circulating
and disseminating uniform legal concepts across different normative spaces.
Indeed, although the hierarchical relationships between the different areas
within the international legal order are weak or non-existent, these areas
influence each other in their functioning. Cross-borrowing of normative values,
implementation techniques, interpretative models, and legal concepts can then
be observed (Gerber, 2000).

It is, therefore, possible to associate the idea of the globalization of legal
concepts not only with their transfer from international law to national legal
systems (vertical dimension) but also with their circulation among the various
normative spaces that coexist at the international level (horizontal dimension).
Legal theory can identify the spaces where society obtains information from
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the legal system and the actors involved in it. The law reflects its environment.
The law governs its jurisdiction. But it cannot determine whether the
normative programs used by the law to shape them align with society's
expectations or values. Or, at least, we should say this with more caution than
social groups would like to admit (Moor, 2010).

Some authors argue that there is no competition among legal systems.
According to this opinion, the transplantation of a system or a rule is
impossible. It is impossible to consider the law as something disconnected
from its context and interchangeable (Paris & Veltz, 2010). On the other hand,
there is another tendency in comparative legal theory that views law as a
subject of competition and believes that legal rules can be transplanted.

2. Theories of Legal Transplantation
2.1. Theories of Pro-Transplants

2.1.1. Watson’s Theory: The Ease of Legal Transplants

According to Watson, legal transplants, the desirability, and feasibility of
borrowing from another legal system are the essence of comparative law in its
practical conception, offering the prospect of improving one's legal system
(Watson, 1978). Watson's theory on legal transplantation makes two essential
points. Legal transplants are commonly practiced, as he argues. For example,
according to him, borrowing (with adaptation) has been the typical legal
development in the Western world (Watson, 1978).

However, Watson's second central claim, which involves the
transplantation of legal rules that do not hinder the smooth running of society,
has sparked even more controversy and lies at the core of the legal
transplantation debate (Watson, 1978). According to Watson, laws are swiftly
adopted and readily accepted in other legal systems. Thus, the law is quite
distinct from other social systems (Watson, 1978).

Watson observes that the success of a legal transplant primarily relies on the
recipient country's willingness to adopt the foreign legal standard rather than
on an understanding of its similarities with the local context (Watson, 1978).

However, we agree with Watson that other factors may come into play,
such as pressure against legal change assessed by groups and individuals in
society, the force of opposition, and the receptivity of a legal system to foreign
law due to differences in linguistic traditions or legal experience with another
system (transplantation bias).

2.1.2. Kahn-Freund: Contextual Factors of Transferability

In contrast to Watson's theory, Kahn-Freund identifies a strong inherent
relationship between law and society. The law should not be separated from its
purposes or the circumstances in which it is made (Kahn-Freund, 1974).
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However, Kahn-Freund believes that there are degrees of transferability. The
risk of rejection of the transplanted foreign law in another environment will
depend on several factors (Kahn-Freund, 1974). These factors include
geographic, economic, social, and, most importantly, political aspects. The law
drafted for any country should be adapted to the social environment of that
country. If the direction of one country matches that of another, it is merely a
coincidence. In this, Kahn-Freund proceeded with the famous declaration of
Montesquieu, which states that “laws are the necessary relations that derive
from the nature of things.” However, organized groups, such as large
corporations, unions, and cultural and religious groups, have significantly
expanded their involvement in manufacturing and wupholding legal
institutions. Kahn-Freund argues that a potential law reformer should closely
examine a foreign institution where the law is linked to a power distribution in
the foreign country that differs from that in the beneficiary country. It is
important to consider how this law reform is likely to be perceived by the
organization of interest groups within its new framework (Kahn-Freund, 1974).

Kahn-Freund argued that the transferability of legal rules or institutions
should not be assumed. Only if the application of laws outside their original
context risks rejection. The use of comparative law for purposes and practices
becomes abusive only if it is informed by a legalistic mindset that ignores the
context of the law. Unlike Watson, Kahn-Freund considers knowledge of
foreign law necessary for utilizing the comparative method. But also,
knowledge of the social aspects of foreign law and, more importantly, its
political context is essential (Kahn-Freund, 1974).

2.1.3. Oriicii: Transposition of Laws

For Esin Oriicti, the use of the concept of legal transplantation, as mentioned
by Watson, is the most appropriate (Oriicti, 2002). Each time a rule is
introduced into the recipient's system, such as in the model's system,
transposition also necessarily occurs based on the culture, especially the socio-
legal culture, and the requirements of the recipient's legal system. The real
advantage of adopting foreign legal models is only obtained through the
proper transposition of foreign law, which requires the "tuning" by
participants (such as judges) in the legal recipient system. However, the
transposition process is not easy, especially when values and cultures are
exported along with the substance of the law, even between systems within the
same legal tradition. Therefore, a transplantation that has not been successful is
likely due to the inability to accurately position the transplanted organ.

On the other hand, transmigration can work well due to the essential
similarities in structure, substance, culture, fine-tuning, and intense pressure
from a ruling elite or the legal professions (Oriicii & Nelken, 2007). In
summary, Oriicti suggests that some level of irritation caused by the
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transplanted law in its new environment may be necessary for successful
transposition. The real benefit of adopting foreign legal models is only
achieved through the proper transposition of foreign law, which necessitates
adjustments by participants in the recipient's legal system. However, the
transposition process is not easy, even between systems within the same legal
tradition, especially when the substance and culture of law are exported
simultaneously (Oriicii & Nelken, 2007).

2.2. Theories of Anti-Transplants

As its name suggests, the anti-transplant doctrine unites individuals who
oppose any type of transplantation or even the attempt to transplant between
jurisdictions. We think here of authors such as Pierre Legrand, Teubner, and
Seidman.

2.2.1. Pierre Legrand: The Impossibility of Legal Transplantation

Legrand argues that legal transplants are fundamentally impossible due to
legal rules being unable to "travel through all legal systems." According to
Legrand, "the rule of law from the United States that settles in France, Italy, or
elsewhere cannot be established as is." To be welcomed and to "make sense" at
the local level, to fit into the web of meanings that inevitably constitute the
unique historical fabric of a specific society, this American rule of law must, so
to speak, undergo metabolism. At the very moment when the American legal
tradition is claimed to be integrated into French law, French law transforms it,
altering its essence from the American rule of law it once was. It is, at best, a
French rule of American law, which is not the same thing and not equivalent.
Thus, any trend assumes that the shifting of norms across boundaries is ill-
founded because it fails to consider models as actively constituted by the life of
interpretive communities. Yet, it fails to see standards as the product of
competing and conflicting societal interests (Legrand, 2001).

2.2.2. Gunther Teubner: Legal Irritant

The researcher focuses on legal irritation, which is more applicable than legal
transplantation because organ transplants are logical in the organism and not
about transferring legal institutions. According to Teubner, legal institutions
cannot be easily transferred from one context to another as legal transplants
may create a misleading impression. They need careful transplantation in the
environment (Teubner & Irritants).

Teubner argues that when a foreign legal rule is imposed on a culture,
rather than fostering interaction or repulsion in its new environment,
something else happens to the law:

"It is not transplanted into another organism." Rather, it is a fundamental
irritation that triggers a series of new and unexpected events. It irritates the
law's binding arrangements. An external noise disrupts the dynamic
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interactions of discussions within these structures. It forces them to reconstruct
their own rules internally and rebuild the alien element from scratch. "Legal
irritants cannot be domesticated." (Teubner & Irritants).

Teubner, like Kahn-Freund, emphasizes the enduring importance of
economic and social factors in the transplantation process. The reason is that
legal institutions have a close relationship with economic and social aspects,
including technology, health, science, and culture. Teubner, therefore, observes
that the ease or difficulty of legal transplantation depends on the degree of
connection between the law and its social context. Legal transplants can
become legal irritants, depending on whether there is a loose or tight coupling
between the law and other social discourses (Teubner & Irritants).

2.2.3. Robert Seidman

In his book "The State and Law in the Development Process," Seidman argues
that law forms the foundation of organized societies and serves as a
mechanism for institutional change. Unfortunately, many governments in
developing countries have attempted to replicate the legal systems of
developed nations, but legal transplantation has proven to be ineffective. In
other words, legal transplantation cannot create rules that produce the same
desired effect in the recipient and donor countries. This is because legal
environments vary depending on the location and period.

Seidman provided numerous examples, such as Ethiopia's endeavor to
adopt Hong Kong law and Turkey's adoption of French civil law. These legal
norms were not as integrated into their new environments as they were in their
places of birth. People choose how to act in response to laws, customs, and
various social, political, historical, and other factors present in their countries
(Seidman, 2016).

3. Reasons for Legal Transplantation

Specialists have given different reasons as predominant factors in determining
transplanted laws. Legal transplantation occurs due to efficiency (1), prestige
and imposition (2), and finally, chance and necessity (3).

3.1. Efficiency

Law is an instrument that is part of social, political, and economic
organization. It drives development and brings about social change (Persadie,
2012). To ensure the proper functioning of the law, legal standards should
reflect the societies that created them, meaning that individuals must
recognize, accept, and willingly adhere to them. The leading reason for
transferring rights is their economic efficiency (Laithier, 2010). If you identify
an element from one legal system or rule that can be transplanted to another, it
is more economically efficient than the law of the importing country (Laramée
& Affaki, 2008).


https://ilr.isu.ac.ir/?lang=en

790 Islamic Law 25’th Year | Fourth Issue | Serial No. 66 | Winter 2024
Research Journal

Discussing the effectiveness or efficiency of a legal system presupposes
specifying which criteria are used to measure this efficiency. Often, the
analysis of the efficiency of a legal system involves an economic analysis of the
law. At least, this is the analysis favored in common law for several decades.
Economic analyses of legal phenomena, whether descriptive or prescriptive, do
not necessarily or directly address the relationship between law and
economics. By approaching the legal standard through an economic
framework, typically focusing on efficiency, a solid foundation is established
for a transdisciplinary study that assesses the influence of legal regulations on
organizational performance and the economy (Frydman, 2001). This analysis
aims to examine the rule of law from an economic perspective. Therefore, the
legal standard is viewed instrumentally as a tool that must be mobilized to
achieve objectives defined in economic terms. As a result, it loses its autonomy.
It acquires a practical dimension: this type of analysis aims to guide the
development and interpretation of the rule of law towards optimal efficiency,
measured in terms of its economic performance (Mallet-Bricout, 2007).

In a persuasive argument, economic efficiency can be initially presented as
the foundation of the rule of law. From this perspective, economic efficiency
intervenes in legal discourse as an argument to explain the relevance of the
solution. In fact, just like morality, equity, justice, or human dignity, economic
efficiency naturally serves as a factor that can persuade the legislator during
the process of drafting laws, influence the decisions of judges, and garner
support from legal scholars in their efforts to systematize positive law
(Ammar, 2015). Measuring the economic effects of a legal standard is a
significant scientific endeavor. The field of "Law and Economics" embodies this
powerful concept. It is built on purely ideological postulates, specifically
claiming the superiority of common law over any other legal and market
system in regulating behavior, and purports to demonstrate scientifically
acquired results. This romantic setting, of which the annual “Doing Business”
reports constitute the most spectacular manifestation, also bears its share of
responsibility in the global financial crisis. The economic analysis of law
remains primarily a discipline that needs to be developed from a truly
scientific perspective, with a significant focus on the adequacy of reality. This
is an essential step for rationalized debate.!

Due to the effectiveness of Islamic law, the accelerated development of
Islamic financial institutions, and the proliferation of financial products
following the principles of Islamic Sharia law offered by both conventional

1. Since 2004, the World Bank has published an annual report, Doing Business, which claims to assess
different legal systems worldwide based on a summary description of the legal environment in which
companies operate. This report establishes an annual ranking intended to guide the actions of public
authorities and investors. Civil law systems, primarily French law, are seriously criticized and poorly
ranked.
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financial institutions and those that are purely Islamic, the range of investment
vehicles offered to investors has radically changed in recent years. Initially
confined to the markets of the Middle East and Southeast Asia, Islamic
investments and banks have significantly increased their visibility in Europe.
This growth is particularly notable following the adoption of the Finance Act
2005 by the British Parliament. This act establishes conditions for real
competition, especially from a tax perspective, between certain Islamic
investments and their conventional counterparts. Furthermore, the approval of
several Islamic retail banks by the Financial Services Authority in the United
Kingdom has also solidified the presence of Islamic banks in Europe. Beyond
retail banking, this presence is now evident in investment banking. Under the
freedom to provide services in the banking and financial sector, credit
institutions established in the European Community can now operate under
the “European passport” anywhere in Europe and access Islamic investors in
France and elsewhere in the European Community. These changes should soon
ensure that French savers have access to the new range of Islamic investments.

3.2. Prestige and Imposition

Comparative studies today acknowledge that the evolution of legal models is
primarily driven by a dynamic of imitation, which is fueled by prestige
(Allouch, 2016). Sacco developed this theory and identified two root causes of
fraud (legal transplantation): constraint and prestige. If a culture believes in its
values, it tends to implement its legal models, and those with the power to do
so impose their models on others. Of course, the affinity of cultural, social, and
economic situations can be decisive in determining or enabling an imitation.
However, just as some legal solutions remain unchanged through cultural and
political revolutions, imitations can occur across cultural and political
boundaries.

Receptions due to pure force are reversible; their effects cease as soon as the
balance of power changes. Receptions due to pure acts of energy are also quite
rare in history (Sacco, 1991). The element that typically initiates reception is the
desire to adopt the qualities of others when these qualities are enhanced with a
certain prestige that we can only describe as "prestige." The distinction is not
very pronounced if the two legal systems are similar. A lacunar system can
mimic other methods, regardless of the model borrowed, as long as the void is
filled (Bode, 2010). The prestige-oriented explanation is, truthfully,
tautological, and comparative law does not define “prestige” (the analysis of
which is the responsibility of other disciplines). Prestige assisted in its conquest
of Europe by common law; it propelled the Napoleonic Code beyond the
borders of the Romanist area. Prestige has also made the adoption of English
or French legal models in Africa irreversible. The prestige of Sharia law is
responsible for the erosion of many African customs (Sacco, 1991).
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For his part, Sacco notes that "prestige attaches to a system perceived as
responding more adequately to the objectives most valued by the international
or regional community at a given time." Therefore, prestige is an essential
concept for interpreting the transplantation of many legal models (Sacco, 1991).
Thus, for example, prestige has driven American law to conquer the world
because it is "seen to be in tune with the needs of the economy."

Economic prosperity has always been a natural source of prestige for the
law, enabling it to flourish. The United States' technological advances naturally
imply an advancement in legal thinking related to technical innovations. The
United States entered the post-industrial era before Europe, transitioning into
computers and intangibles. This led to the rapid development of laws on new
technologies, a reflection on scientific expertise, and a stance on the
relationship between the market and bioethics. The positions adopted are not
necessarily those that Europe will adopt in the long term, but they serve as an
obligatory reference (which represents a clinical symptom of prestige). In this
regard, the strength of American law undoubtedly lies in the fact that no
inertia from tradition impedes its rapid adaptation to new situations (Watson,
1978).

3.3. Chance and Necessity

As Oriicii explained, transplantation is not imposed as a choice but rather as a
necessity. Orticii developed this new approach with primary reference to the
criteria by which Eastern European systems must join the European Union
(Orucu, 2004). The substance-over-form principle, well known to Anglo-
Saxons, was endorsed by the International Accounting Standards Committee.
The substance of taxation in civil law countries has roots in the Roman notion
of provisions in fraud legis (Ammar, 2015). In common law countries such as
the United States, the judiciary developed the concept of substance over form
for tax law purposes. In the United States, as in other federal states with
various private law rules between states, the need for substance over form for
tax law concepts is more evident (Ammar, 2015). The result is that the legal
transposition of the substance over form principle has taken place differently
in different countries. The reasons for these differences may argue the need for
a specific legislative provision or the development of this doctrine by the
judiciary for private and tax law purposes.

4. Applications of Unsuccessful Legal Transplant in Iraqi Civil Law

Chairman of the Iraqi civil law preparation committee, Al-Sanhuri, believes
that no nation can be isolated from the codification of other countries,
otherwise depriving the fruits of the experiences of these nations without
benefiting from their isolation (AlJubory, 2021). Therefore, he said in his
approach to the preparation of the draft Iraqi Civil Law: "The optimal plan in
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our view is that the new codification setter will go to Western codifications,
choose the latest and most perfect, and formulate from all this a model for the
best legislation he sees, without looking at a particular country or traditions"
(Abedi, Al-Shoroei, Qabuli, & Bakhshi, 2023).

He applied this plan in practice, saying in another resource: "I went through
my work on two roles. I put in the first stage a model of sales provisions,
which I chose from among many old and modern regulations, like ancient
French law and Egyptian law. The contemporary was represented by German
law, Swiss law (along with Turkish law), Soviet law, Franco-Italian law,
Moroccan law, Lebanese law, Bolognese law, and the international project."

Al-Sanhiri’s expansion of the scope of the selection of legal texts from
Western laws can be explained by his legal philosophy, as it revolves around
the issue of unity, in which the influence of Edward Lamper and European
comparative legal scholars who were supporters of that issue at the beginning
of the twentieth century. They promoted laws characterized by generality,
issued by a legislative body, and capable of bringing different peoples
together. So Al-Sanhtri was influenced by Lamper’s vision, which is about the
foundations of laws in the world, which almost do not differ. Despite the
different places and times, the legal industry is meant to wear extra clothes. Its
miscellaneous ramifications and details make it seem strange to the superficial
view of each other, but it does not deceive the piercing eye, as they all refer to
the same or similar origins.

Regardless of the discussion of Al-Sanhtri’s approach to the preparation of
Iraqi civil law, we traced his cultivated materials and monitored many
unsuccessful applications of legal transplantation. We will only present two
models of them, namely the transplantation of the foundation system and the
transplantation of the agreement replace the system, as follows:

4.1. Transplantation of the Foundation System in the Iraqi Civil Law

The Iraqi civil law organizes the foundation system from Article 51 to Article
60. These articles deal with the definition of the foundation, procedures for its
establishment, methods of controlling it, amending it, and ultimately canceling
it.

We divide the research into three points: the purpose of the transplantation
of the foundation system, the reasons for the failure of its implantation, and
finally, the future of the foundation system in Iragq.

4.1.1. The Purpose of the Transplantation of the Foundation System

Article 51 of the amended Iraqi Civil Law No. 40 of 1951 defines a foundation
as "a legal entity created by allocating property for an indefinite period for
philanthropic, religious, scientific, technical, or sports activities without the
intent of deriving material gain." This definition mirrors the definition found in
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the Egyptian civil law Article 69 before its abolition and is quoted from Article
27 of the Belgian legislation issued in 1921 (Hill, 1988).

The late Munir al-Qadhi believed that the law does not provide a definition
of something in its chapters unless its meaning is necessary, as meanings and
definitions pertain to jurisprudence, not law (Stigall, 2004). The foundation
system's significance in Iraqi civil law is crucial because it is a Western system,
distant from the norms of Iraqi society, with which we were previously
unfamiliar. This indicates that the Iraqi civil law vigorously sought to support
the system of foundation because its authors believed it would significantly
contribute to social development (Safa Kadem Ghazi, 2023).

Al-Qadhi states, "The concept of foundation is not recognized in our legal
system and is not explored in Islamic law because it is replaced by the Alwaqf
system, a comprehensive system that, if properly administered and protected
from theft, could greatly disseminate knowledge throughout the nation." And
it would significantly reduce the burden of poverty. The foundation system is
well-known in the West, unlike the Alwaqf system. Nevertheless, the
foundation method has provided remarkable services in Europe and America.
Some foundations have elevated science to its peak, while artistic foundations,
funded by generous individuals, have generated numerous religious,
historical, geographical, and sports initiatives. These foundations have been
entrusted to trustworthy individuals, resulting in valuable and beneficial
outcomes. Therefore, the legislator will introduce this system in our land and
encourage us to work with it, being generous to us as he did with others. He
elaborated on the adoption process, explaining its establishment, conditions,
provisions, and all other related aspects (Stigall, 2004). And he added in
another place: The system of foundation is on which the essential part of
progress in Western countries is based (Stigall, 2004).

Through this, it is clear that Al-Qadhi, as one of the prominent members of
the Iraqi Civil Law Committee, believes that the purpose of establishing the
foundation system is to reap its benefits, similar to practices in Western
countries. Still, he recognizes the great importance of Alwagf as a vital system
in our present time. He made it clear that the impediment to reaping the yields
of Alwagf is its poor management and prevalence of theft. Therefore, the issue
lies not in the Alwagf system itself but in the inadequacy of its management.
Therefore, he and his comrades in the Iraqi Civil Law Committee should have
addressed these obstacles. Importing the foundation system as an alternative to
the Alwaqf system would not solve the problem without addressing the
impediments to harvesting the yields of Awqaf. The Awqaf system is one of
the ancient Islamic systems and was the primary basis for financing many
social and economic requirements that are now managed by public
departments and sectors, such as education and health. Unfortunately, the
remnants of its vast properties, including lands, orchards, and buildings, still
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bear witness to that, despite all that it has been subjected to - narrowing,
marginalization, and sometimes looting (Huq & Khan, 2017).

However, in the first half of the twentieth century, many economic
objections were raised to the atomic Wagqf system, almost wiping out the
charitable Waqf (Huq & Khan, 2017). The idea of importing the Western
foundation system was conceived as an alternative to the Alwagqgf system, as
well as for administrative and political reasons. The state worked to liquidate
Alwagf to extend its central control, but it did not allow the existence of a
social or organizational entity independent of it. So, it spread cultural and
institutional Westernization and supported it, finding the appropriate cultural
and organizational formulation to establish the state's control and
comprehensiveness (Tawfiq, 1998). Thus, a paradox emerged between the
decentralization of Alwaqf and the centralization of the state. However, the
competition was unequal between the traditional inherited Wagf system and
the modern incoming foundation (Tawfiq, 1998).

In this charged atmosphere against the Alwagqf system, there was a need for
legislative support to weaken and marginalize it from economic,
administrative, and political perspectives. Al-Sanhiiri argued that the Alwaqf
system often becomes limited to serving the original purposes of the
foundation. He highlighted that the system lacks flexibility and does not allow
for the establishment of hospitals, shelters, institutes, and other organizations
that could be accommodated by a more flexible foundation system
(Abdulkareem, 2023). The reasons for the Iraqi civil law regulation, prepared
by Al-Sanhiri, pointed out that the foundation is a new system introduced into
the project. It exempts Alwaqf in many cases and prioritizes serving the
purposes for which it was established to achieve (Stigall, 2009). This statement
favors the foundation system over the Alwagqf system.

It can be said that the most prominent aspects of flexibility in the
foundation system, which Al-Sanhiri referred to when comparing it with the
Alwagqf system, are what were stipulated in the Iraqi Civil Law in the
following articles:

Article 53/1 states, "The creation of a foundation shall, with respect to the
founder's creditors and heirs, be considered as a grant or a will."

Article 54 states, "Where an authenticated deed has established the
foundation, the creator may revoke it by another authenticated deed until its
registration is completed in the Court of First Instance." This provision was
originally from Article 72 of the Egyptian Civil Law before its repeal and was
adopted from Article 15 of the new Italian law.

Article 59: "The Court of First Instance within the jurisdiction of which the
seat of the foundation lies may order the following proceedings if the Control
Authority has filed an application in the form of an action:
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a) Dismissal of managers who have been proven to be negligent or who have
failed to perform their duties, and who have failed to fulfill the obligations
imposed by the law or by the constitution of the foundation, as well as those
who utilize the assets of the foundation in ways that are incompatible with
the objectives or intentions of the founder of the foundation, and those who
have committed gross misconduct in the performance of their duties;

b) Amending the management system of the foundation or reducing or
changing the stipulations prescribed in the incorporation deed of the
foundation where it is necessary to safeguard the assets of the foundation or
to achieve the purpose for which the foundation was created;

c) The abolition of a foundation if it has reached a state where achieving the
purpose for which it was created is impossible, or where the realization of
such purpose has become incompatible with the law, public order, or
morality;

d) Cancellation of the business conducted by managers beyond their
authority (ultra vires) or in violation of the law or the foundation's
constitution may be initiated within two years from the contested action.
However, the cancellation cannot be pursued against a bona fide party who
has acquired rights based on such actions. Works carried out by the
managers violate the limits of their competence or contravene the
provisions of the law or the foundation’s system. In this case, the action for
cancellation must be filed within two years from the date of the contested
work, and the action for cancellation may not be brought against a bona fide
third party who has gained rights based on that work.

This flexibility in the Western foundation system does not exist in the
Islamic Wagf system. Thus, for example, Sayyid Abd Al-Ala al-Sabzwari, one
of the religious authorities and references (Marja’) of the Imami doctrine,
states: "When Alwagf is made, it becomes necessary. Alwaqf’s originator may
not cancel it, even if it falls into a death’s illness, and the heirs are not allowed
to cancel it, even if it exceeds one-third. It is not permissible for Alwagqf’s
originator or for others to change and replace the beneficiaries from Alwagqf by
transferring it from them to others, removing some of them from it, and
bringing in a foreigner with them if this is not conditioned. If that is prepared,
it is correct" (Rezwani), and many contemporary Imami jurists agreed on that.

We support the jurists' view of the Imami doctrine. However, we find that
the foundation system's flexibility may lead to the manipulation of its funds
and subsequent theft when the opportune moment arises.

4.1.2. Reasons for Unsuccessful Transplantation for the Foundation System

The main reason for the failure to implant the foundation system in Iraqi civil
law is the existence of the Islamic Wagqf system, which has been present for
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centuries in Iraq. The foundation system closely resembles the Waqgf system in
many of its aspects.

However, we argue that there are significant differences between the
Alwagf system and the foundation system, the most important of which are:

1. Alwagf deals only with immovable property, not with movable property,
except in a particular form, which is to be immovable by allocation. At the
same time, the foundation consists of all properties, whether immovable or
movable, cash or non-cash. This difference is inaccurate, as the majority of
jurists from the schools of Islamic jurisprudence, except for the Hanafi
school, agree on the permissibility of making movable property as Wadf,
whether Alwaqf was independent or dependent on the immovable property
(Nyazee, 2019). Not only that, but even cash flow is permissible in Islamic
jurisprudence to be Waqf.

2. The purpose of Alwadf is to have a payee, whether it is a legal or natural
person. For example, in the atomic Wagf, the payee is the offspring and
their descendants, and in the charitable Wagqf, it includes pilgrims,
individuals with low incomes, and others. At the same time, there is no
such condition in the funding system because it may be intended for
specific purposes, such as scientific research, and not for the recipients
carrying out these purposes (such as researchers). This statement is
incorrect because Alwagf can be established for scientific research purposes
(Islahi, 2004). In addition, as part of the charitable Waqf, the payee person
does not need to be a natural or legal entity, and typically, a natural or legal
person manages the Scientific Research Department.

3. The founder of a foundation may be a natural or legal person. However, in
Alwadf, it is only permissible if the founder is a natural person who owns
the property and is also eligible for the donation. Alwaqf is only made in
the form specified by Sharia, and Sharia jurists believe that the formula
must meet several conditions, one of which is that it should be verbal. In
contrast, a written request is required to establish the foundation, not the
pronunciation of that request. According to the provision of paragraph (1)
of Article 55 of the Iraqi Civil Law, "The registration of the foundation shall
be effected upon application being filed by the founder, the first manager,
or the authority concerned with the Control of Foundation." This distinction
is inaccurate as Islamic jurisprudence acknowledges the legal personality's
existence, even if it is not explicitly named (Gandomkar,
Salehimazandarani, & Hamidi, 2021). Nothing impedes the legal entity from
establishing Alwaqf because the legal entity also owns the property. If we
agree that there is such a problem, the pronunciation question can be
resolved by consulting the legal person's representative.

4. Formalism is an essential condition for establishing a foundation.
According to Article 52/1 of the Iraqi Civil Law, "The creation of a
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foundation shall be by an authenticated deed or by will." Additionally, it
should be registered with the Court of First Instance, as stated in Article 54,
which mentions, "When an authenticated deed has created the foundation,
the person who has created it may revoke the creation thereof by another
authenticated deed up to the time of completion of its registration in the
Court of First Instance." In contrast, Alwaqf can be established outside the
court and can be proven by all means of proof; not being registered does not
affect its legal position. This difference favors the Alwagqf system due to the
formality and bureaucracy involved in preparing and registering the official
document in the Court of First Instance. The informality of Alwagqf reduces
the bureaucratic hurdles associated with establishing new foundations,
unlike in Islamic Waqf, which can be established quickly. Staying away
from formality is one of the characteristics of tolerant Islamic Sharia.

5. Alwagqf is valid from the moment of uttering the form that created it, while
in the foundation system, the date of its appearance and acquisition of the
status of a legal person is the moment of its registration. Also, this
difference favors Alwagqf because the time allotted to harvest the yields will
be increased in the Alwaqf system, and it is a marginal secondary
difference.

6. It is not permissible to withdraw from Alwagqf because the property comes
from the originator's hand. Therefore, it cannot be reclaimed even by those
who inherit the originator of Alwaqf. In contrast, in the case of a
foundation, the creditors of the originator or his heirs may demand
according to the general rules, as well as the possibility of filing a lawsuit if
it was established to harm the creditors following the provision of Article 53
of the Iraqi Civil Law, which states: “1- The creation of a foundation shall,
with respect to the founder's creditors and heirs, be deemed a grant or will
(testament). Where the foundation has been established to the detriment of
the rights (interests) of the creditors' heirs, they may initiate the proceedings
specified in the law regarding grants and wills.

Yes, this is the essential difference between the Alwaqf and foundation
systems. In the previous section, we discussed how to establish the
foundation's system while considering its flexibility. We find that this
difference is also in the interest of the Alwaqf system because the Alwaqf
system has been subjected to corrupt misuse, even with its restrictions and
conditions. So, if we eliminate these restrictions and conditions in the
foundation system, it would be much easier to manipulate them.

After reviewing the alleged differences between Alwaqf and the foundation
system, we found that some of these differences are not significant, and some
are not essential. Therefore, they do not impact the essence of the foundation
system, which is essentially another form of the Alwaqf system with some
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modifications. Therefore, the foundation was not a substitute for the Islamic
Wagf.

Another factor contributing to the failure of implanting the foundation
system in Iraqi civil law is the religious factor. For true believers, those who
perform good deeds, and those who are religiously observant, the foundation
system is a sophisticated Western system that does not fulfill their goals in the
afterlife, unlike the religious Waqf system, which brings happiness in both this
world and the afterlife.

4.1.3. The Future of the Foundation System in Iraq

As a result of the preceding information, we can comprehend the statement
made by one of the judges who specializes in the registration of foundations in
the Court of First Instance, indicating that there is only a small number of
foundations in Iraq, which is nearly non-existent (Safa Kadem Ghazi, 2023).

Therefore, we expect the foundation system to be abolished when a new
Iraqi civil law is enacted. This was achieved in the Iraqi Civil Law of 1986 draft,
which canceled the articles related to the foundation. Also, the foundation was
not considered a legal entity, as stated in Article 79 of the draft, which
specifies: "Legal entities include:

First, the state.

Second, state bodies granted legal personality independent of the state, such
as ministries, governorates, the capital secretariat, and municipalities, are
established by law.

Third, Alwagf.

Fourth, every group of individuals or funds granted legal personality by law,
such as institutions of the socialist sector, unions, cooperatives, federations,
universities, companies, and associations."

We recommend that the Iraqi legislature, at least at this stage, amend the
civil law by removing the articles related to the foundation system, specifically
articles 51-60, and replace them with the organization of Alwaqf by structuring
its main components according to the established opinion in Islamic
jurisprudence. The legislator can adopt the necessary stance by reverting to our
legal heritage and codifying the Wagqf according to Islamic jurisprudence,
which has endured for centuries and demonstrated its effectiveness in diverse
areas.

4.2. Transplanting the Consensual Subrogation System in Iraqi Civil Law

The Iraqi civil law presented the consensual subrogation system from Article
(380) to Article (382), which dealt with consensual fulfillment methods,
procedures, and content. We will discuss three points in this regard: the
purpose of implanting the consensual subrogation system, the reasons for the
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failure of its implantation, and finally, the future of the consensual subrogation
system in Iraq, as follows:

4.2.1. The Purpose of the Transplantation of the Consensual Subrogation
System

Article 380 of the Iraqi Civil Law states:

1. For the creditor who has received his right from someone other than the
debtor, an agreement with such a third party subrogates his rights, even if
the debtor does not agree to such subrogation. The agreement must be
documented in a formal paper, dated no later than the time of the
discharge.

2. The debtor who has borrowed money to discharge a debt may subrogate
the lender into the rights of the creditor who has received his right, even
without the consent of the creditor, provided that the agreement to
subrogate was formalized in writing. Additionally, the debtor must specify
in the loan contract that the borrowed money was intended for the
discharge, and in the quit-claim, acknowledge that the discharge was
facilitated by the money borrowed from the new creditor.

Consensual subrogation is a legal system in which the payer can subrogate
the creditor in their debt, guarantees, and defenses, as outlined in Article 381:
“He who is subrogated in law or by an agreement into the rights of the creditor
is endowed with the creditor's rights concerning attributes, accessories,
securities, and defenses related to the said right...”

There are two ways of consensual subrogation: the agreement between the
creditor and the payer or the agreement between the debtor and the payer. In
the case of a contract between the payer and the creditor, the debtor's consent
is not required. This is because the debtor benefits from this fulfillment; his
debt expires, he gets rid of the creditor's claim, and it is more likely that the
new creditor will be more lenient and quicker to facilitate the payment of his
debt. Otherwise, he would not have volunteered to pay the debt, as he serves
the debtor by settling his debt and allowing him time to repay it in the future
(Ali, 2023).

The purpose of consensual implant subrogation in Iraqi civil law, even
though it is a legal system derived from Roman law (Gandomkar et al., 2021),
as an independent system separate from the right of transfer, is an economic
rationale. In the right transfer system, the speculator aims to profit from the
variance between the actual value of the debt and the price paid to the creditor.
Therefore, the right transfer often involves a debt that was not yet due for
payment. In contrast, consensual substitution is a service and an aid, whether
for the creditor who exercises their right or the debtor who gains more time for
fulfillment. The consensual substitution occurs only when the debt is due or
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after that, and it only applies to current debt. In contrast, the transfer of rights
pertains to both existing and deferred debts (Sewilam, 2011).

4.2.2. Reasons for Unsuccessful Transplantation of the Consensual
Subrogation System

The main reason for the failure of the consensual subrogation system in Iraqi
civil law was the existence of the right transfer system in Iraqi civil law, which
is almost similar to the consensual subrogation system. Therefore, the
mentioned differences do not distinguish them as two separate methods.
Instead, they are secondary differences that do not affect the reality and
essence of the rights transfer system. Therefore, the consensual subrogation
system is one of the applications of the rights transfer system.

To prove this, we will review the most prominent differences mentioned by
the author of the Iraqi civil law, Al-Sanhuri (Ali, 2023), and then we will
discuss their impact on changing the nature of the rights transfer system, as
follows:

A. Difference in Practical Purposes

Al-Sanhiri believes that subrogation fulfillment has been legislated to facilitate
the debtor because the payer is usually a friend of the debtor. He pays his debt
to save himself from the urgent demands of the creditor, then he is kind to
him, so he does not return to him except when it is easy to fulfill. He replaces
the creditor in his rights, guarantees, and accessories, but only for what he has
paid, as stated in Article 381 of the Iraqi civil law: "...and this subrogation shall
be to the extent of that which the subrogee creditor had paid." This act of
fulfillment is his obligation (Aidaros, 2022). Unlike the right's transfer system,
when a third party purchases the right, it typically does so for less than its
value. This could be due to the fact that the time for fulfillment has not yet
arrived or because of the challenges associated with completing the right. The
third party then returns the debtor the total value of the request, according to
Article 365 of the Iraqi Civil Code: “The right is transmitted to the assignee
together with its attributes and warranties such as suretyship, privilege, and
mortgage. The assignment is deemed to cover the interests and installments
which had fallen due.” He is a speculator. He makes a deal to earn from: it.

We find that this difference does not change the nature of the right's transfer
system. We can categorize the transferee into two types: either they are a
speculator, in which case they will return to the debtor with the entire debt, or
they are not a speculator but a friend and benefactor to the debtor, in which
case they will return with what they have paid. Therefore, this difference in the
provisions of the transfer of the right, due to the difference of the transferee,
does not expose us to two legal systems. We have only one legal approach.

We can compare that with the donation contract, where different types of
items will be gifted to them. The gift provisions differ accordingly. For
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example, Article 623 /e of the Iraqi Civil Law addresses one of the obstacles to
revoking a gift: "The gift must be given to close relatives or next of kin."
However, if the recipient is a foreigner in relation to the donor, it is allowed to
revoke the gift. Nevertheless, this distinction in the gift regulations does not
alter the essence of the agreement.

Then, Al-Sanhtri adds, "Although the payer, in the consensual subrogation,
may also want to invest his money, he does the two things together: renders a
service and invests money." So, the practical purposes converge between
fulfillment through substitution and the transfer of rights. In this case, it causes
the two systems to blend with each other.

The payer benefits from the interests and guarantees that the creditor was
benefiting from. It rarely happens that a person who is a stranger to debt pays
without achieving a definite benefit for himself. Thus, consensual subrogation
approaches the concept of speculation, thereby eliminating the apparent
difference with the right's transfer. It looks like jurists invented this idea as an
appealing interpretation of the consensual subrogation system.

This is a recognition from Al-Sanhtri that consensual subrogation and the
right to transfer are integral parts of the legal system. In a specific scenario,
such as when the payer invests their money, they can benefit from this
presumption to expand the union, making consensual subrogation simply an
application of the right's transfer system.

B. Differences in the Conditions of Formation

Al-Sanhiiri argues that the creditor's consent is necessary for the transfer of
rights. According to Article 362 of the Iraqi civil law, "The creditor may assign
whatever right is owing to him from his debtor." In consensual subrogation,
the transfer is completed with the creditor's consent if they agree with the
payer, as stated in Article 380/1: "For the creditor who has received his right
from someone other than the debtor, an agreement with such a third party
subrogates him." Still, it may also be done without the creditor's consent if the
payer agrees with the debtor, according to Article 380/2 of the Iraqi civil law,
which states: “The debtor who has borrowed money by which he discharged
the debt may subrogate the lender into the rights of the creditor who has
received his right even without the consent of said creditor...”.

In Article 380/2, it is explained why the creditor's consent is unnecessary
when an agreement is made between the payer and the debtor. This article
asserts that the debtor himself paid the debt to the creditor, not the lender.
Therefore, we have a natural obligation from a debtor to his creditor, so the
creditor has no right to object to this obligation. The creditor is not harmed by
the replacement of the payer with another individual in the debt guarantees to
facilitate obtaining the loan. The creditor does not have the right to accept the
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fulfillment and then object to giving his place to the lender because this
replacement is interconnected with his acceptance of the fulfillment.

Even if the creditor refuses to fulfill their obligation for any reason, the
lender and the debtor have legal recourse to compel the creditor to do so by
presenting a valid offer and making a deposit. Hence, what the creditor
refused to do has been accomplished. If the creditor accepts the offer, the
subrogation is complete; if he rejects the offer, the money will be deposited into
his account. It is determined that the deposit is valid, so the subrogation is also
complete.

There is a historical origin for not needing the creditor's consent, dating
back to 1609 when the interest rate was high due to the unrest in France caused
by the religious wars at that time. When the situation calmed down, the
interest rate fell. The debtors wanted to pay off their debts and borrow at a low
interest rate, but the old creditors preferred to maintain their debts to generate
high interest. Therefore, they refused to fulfill it. Henry IV issued a decree
stating that subrogation could be obtained through an agreement between the
debtor and the payer without the creditor's consent (Al Kassir, 2021). The real
reason for distinguishing between the right's transfer and consensual
subrogation is the necessity to transfer the creditor's rights to the payer, even in
the face of the creditor's opposition. Consensual subrogation has emerged as a
valuable and flexible system for achieving this goal.

This historical event is not a genuine reason for the invention of a new legal
system but rather an application of the general rules, as the creditor does not
have the right to refuse fulfillment. If he refuses, we have the offer, and a
deposit is an alternative to his refusal.

C. Differences in the Conditions of Effectiveness

The effectiveness of transferring rights to the debtor and third parties is
achieved through the debtor's consent or notification of the assignment. The
absence of any need for any action for the effects of consensual subrogation is
genuine in Egyptian civil law. Article 327 states: “The creditor who receives his
right from a non-debtor may agree with this third party to replace him, even if
the debtor did not accept that, and it is not valid for this agreement to be
delayed from the time of payment.” However, in Iraqi civil law, Article 380
stipulates that the agreement must be documented on an official paper,
whether the deal is between the creditor and the payer or between the debtor
and the lender. The Egyptian civil law draft also requires an official document,
but the audit committee removed this requirement. Indeed, this official
document will inform the debtor and others, similar to a rights transfer,
whether the subrogation agreement is between the creditor and the payer.
Thus, the distinction between the right transfer system and subrogation does
not exist in Iraqi civil law.
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D. The Differences in Terms of Effects

Al-Sanhtri mentions that the transfer of rights involves one claim: the
subrogation lawsuit, which is the lawsuit for the right being transferred. In
consensual subrogation, the payee faces two lawsuits: one related to
subrogation rights transfer and another stemming from the fulfillment of the
agreement. The source of the latter can be traced back to agency (Negotiorum
gestio) or unjust enrichment.

This discrepancy is inaccurate, as the consensual substitution does not
involve any personal legal action. There is only one claim, the subrogation
lawsuit, regarding the transfer of rights. Although this conclusion contradicts
the views of civil law jurists in Iraq and Egypt regarding the existence of a
personal lawsuit in consensual subrogation (Khubyari & Tabatabae, 2021), it is
supported by legal evidence.

If the fulfillment is by someone other than the debtor, we ask about the
reason that prompted him to do so. If he were an agent on the debtor's behalf,
he would revert to him according to the agency contract terms between them.
If the characteristics of curious fulfillment were fulfilled, he would return to
him with the content of the interested agreement. For example, if he erred in
fulfillment, he would return to him by enrichment without cause, i.e., under
the terms of tort liability and not the contractual liability. These are the most
prominent parts of the personal lawsuit.

On the other hand, suppose the payer is an agent of the debtor in
fulfillment. In that case, the payer is not entitled to refer to him according to
the curious contract (Negotiorum gestio) or tort responsibility. Also, if the
conditions of tort liability are met, he is not entitled to return through
contractual liability.

Now, we come to the consensual subrogation. We know the fulfillment is
definite, as there is no consensual solution without the actual fulfillment. This
is what Article 380/1 stipulates: (the creditor who has received his right...), and
Article 380/2: (the debtor who has borrowed money by which he discharged
the debt...) whether this fulfillment is a separate incident or a transplantation of
the consensual subrogation.

To answer that, we find that the subrogation agreement has three times:
either it is before the fulfillment, contemporary to the fulfillment, or after it. If
the subrogation agreement is before the fulfillment, there is no objection that
the subrogation agreement is before the fulfillment. In that case, the fulfillment
is in implementing the subrogation agreement. With it, the payer returns the
claim of substitution only. As mentioned above, it is not valid for him to refer
back to the personal lawsuit from the agent’s invalidity to return through
enrichment without reason. If the subrogation agreement is contemporary with
the fulfillment, both take place simultaneously; then the fulfillment shall be
implemented in the substitution agreement, too. The payer shall return under
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the substitution lawsuit only. But, yes, if the substitution agreement is after the
fulfillment, i.e., the fulfillment is an independent event, and the substitution
agreement comes after, the payer has the right to return according to the
personal lawsuit. He also has the right to recourse to the subrogation lawsuit
because of the subsequent agreement on subrogation.

Now, we come to consensual subrogation. We know the fulfillment is
definite, as there is no consensual solution without the actual fulfillment. This
is what Article 380/1 stipulates: (the creditor who has received his right...), and
Article 380/2: (the debtor who has borrowed money by which he discharged
the debt...), whether this fulfillment is a separate incident or a transplantation
of the consensual subrogation.

To answer that, we find that the subrogation agreement has three times:
either it is before the fulfillment, contemporary to the fulfillment, or after it. If
the subrogation agreement is before fulfillment, there is no objection that the
subrogation agreement is before fulfillment. In that case, the fulfillment is in
implementing the subrogation agreement. With it, the payer returns the claim
of substitution only. As mentioned above, it is not valid for him to refer back to
the personal lawsuit from the agent’s invalidity to return through enrichment
without reason. If the subrogation agreement is contemporary with the
fulfillment, both take place simultaneously; then the fulfillment shall be
implemented in the substitution agreement, too. The payer shall return under
the substitution lawsuit only. But, yes, if the substitution agreement is after the
fulfillment, i.e., the fulfillment is an independent event, and the substitution
agreement comes after, the payer has the right to return according to the
person.

So, in the third case only, the payer in the consensual subrogation has two
personal and subrogation lawsuits. Still, this case is prohibited by the text of
the article 380/1 from the Iraqi civil law, which states: (... The agreement must
be by a formal paper the date of which must not be later than the time of the
discharge," and article 327 from the Egyptian civil law, in which it is stated: (...
and it is not valid for this agreement to be later than the time for fulfillment), so
there is no personal lawsuit in the agreement solution. Therefore, we conclude
that there is no difference between the consensual subrogation and the right’s
transfer regarding the lawsuit against the debtor.

Now that it has become clear that the fundamental differences did not stand
the test of analysis and discussion, it is unnecessary to discuss the secondary
differences in terms of the effects mentioned by Al-Sanhari, such as the
guarantee and partial fulfillment.

4.2.3. The Future of the Consensual Subrogation System in Iraq

Through our work in Iraqi civil law for nearly two decades, we have not
encountered a single practical contract in the consensual subrogation system,
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and we have not heard of anyone dealing with this legal frame. Therefore, we
confirm that consensual subrogation in Iraqi civil law is just ink on paper. It
has nothing to do with practicality. Also, Islamic jurisprudence was satisfied
with organizing the transfer system, which includes the consensual
subrogation system (Joppke & Torpey, 2013), so Islamic jurisprudence did not
know the consensual subrogation system. Therefore, the theory of fulfillment
with subrogation has no basis in Islamic jurisprudence. Also, most of the jurists
of the eighteenth century in Europe did not differentiate between the transfer
and subrogation systems. They see a single legal system in them. The Swiss
legislator, for example, did not know the consensual subrogation between the
creditor and the payer. Instead, he refers to the right’s transfer because it serves
the same purpose. As for the fact that the transferee is a speculator and that the
payer provides a service to the debtor, there is no objection to the transferor
performing the service to the payer in the proper transfer. The Jordanian
legislator did not regulate the consensual subrogation system at all.

From all of the preceding, we recommend that the Iraqi legislator delete the
articles related to consensual solutions, Articles (380, 381, and 382). Thus, this
will reduce the inflation of legal texts or their negative exacerbation (Al-
Hadeethi, 2021), which is a defect that Iraqi civil law suffers significantly from.

Conclusion

1. The anti-transplantation doctrine of comparative law concerning legal
transplantation is divided into two currents: that of the culturalists, who
argue that one cannot or must not detach the rule from its cultural context,
and that of the rationalists, who argue that one cannot incorporate a foreign
rule into a legal system without upsetting the internal balance of the latter.

2. Iraqi Civil Law No. 40 of 1951 suffers from the flaw of unsuccessful legal
transplantation. We reviewed two models to prove this: the foundation
system and the consensual subrogation system.

3. The main reason for the lack of success of legal transplantation in Iraqi civil
laws is the originality and comprehensiveness of Islamic jurisprudence. This
can be sufficient in developing a new Iraqi civil law through the codification
of Islamic jurisprudence. Thus, we will return to our original legal status.

Recommendations

1. We recommend that the Iraqi legislature revise Iraqi civil law, specifically
addressing the issue of unsuccessful legal transplantation. This can be
achieved by thoroughly examining all its applications and subsequently
removing the articles associated with them.

2. Amending the curricula of law faculties in Iraq by introducing Islamic
jurisprudence and not being limited to curricula imported from the West to
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prepare a new legal generation aware of the importance of its legal heritage
that was born and developed on its land.

Finally, praise be to ALLAH, the Lord of the worlds.
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Despite Western misconceptions, Sharia law effectively meets the needs of
contemporary society. Through a comparative analysis, this article explores
Sharia's stance on key legal concepts such as polygamy, punishment for murder,
the right to wear the hijab, and inheritance. It navigates the complex interaction
between Sharia and Western legal systems, proposing policy reforms to
harmonize distinct legal traditions while upholding justice and equity through
Sharia law. Utilizing empirical evidence and multimodal decision-making
methodologies, such as the Analytic Hierarchy Process (AHP), the article
advocates for practical reforms that empower marginalized groups, foster
societal cohesion, and address contemporary challenges. By debunking
misconceptions and highlighting Sharia law's relevance and adaptability, this
paper offers a deeper understanding of justice and equity based on Sharia to
meet the demands of the contemporary world.

Keywords: Divine Law, Sharia Law, Justice and Equity, Secularism, Legal
Reform.

IO


https://www.openaccess.nl/en/what-is-open-access
https://creativecommons.org/licenses/by-nc/4.0/
mailto:ishtiaque.ahmed@northsouth.edu
mailto:tasnim.saara@northsouth.edu
mailto:imtrita.elma@northsouth.edu
https://doi.org/10.30497/law.2024.246488.3559
https://ilr.isu.ac.ir/?lang=en

812 Tslamic Law 25’th Year | Fourth Issue | Serial No. 66 | Winter 2024
Research Journal

Introduction

The Holy Quran is regarded as the sacred scripture of Islam by Muslims. The
Quran was revealed gradually (The Quran, 25:32) over a period of
approximately 23 years, beginning in 609 CE (Lumerlearning, n.d.), to the
Prophet Muhammad (peace be upon him) by the Angel Gabriel in the cave
known as Hira (Sahih al-Bukhari, 1:1:3), located on Mount Jabal al-Nour near
Mecca (Lumerlearning, n.d.). It is revered by Muslims as an immense source of
guidance, motivation, and wisdom. To fully appreciate the central themes and
topics mentioned in the Quran, it is crucial to understand that, in Islamic law,
the Quran is the most important source of law, known as al-Shari’ah (AIMS,
n.d.).

This article utilizes a comparative research model to demonstrate that the
scriptures in the Quran and the teachings of Sharia can serve not only as a source
of guidance for Muslims in matters of religious command and salvation in the
afterlife but also as a means to address various practical issues within society.
These teachings are applicable to individuals of all faiths and can be relevant to
both believers and non-believers when viewed from a contextual standpoint !
(Rysiew et al., 2023).

The article further aims to debunk some common misconceptions about
Sharia and present it as a practical framework for addressing social, economic,
and other everyday issues. It highlights the innovative ideas within Sharia that,
if implemented, could lead to the overall well-being of humanity. The ethico-
legal writings of the Quran are highly relevant in the context of the modern
world (Saeed et al., 2021).

1. Understanding Sharia Law

Sharia law provides divine guidance for all Muslims to follow the righteous path
(Robinson, 2021). It establishes norms for mental, spiritual, and physical
behavior and lifestyle that Muslims should adhere to (Robinson, 2021). The term
"Sharia" has been described as "a path to a watering hole" (Steiner, 2001),
emphasizing that the path to a watering hole is straight and direct, free from
distractions, ensuring a swift and safe arrival at the water source. This metaphor
implies that Sharia represents a divinely ordained path of conduct that guides
Muslims in practicing their religious beliefs in this life and aims to attain divine
favor in the hereafter (Britannica, n.d.). This conceptualization is reflected in the
Quran, specifically in Surah al-Jathiah, where it is stated:

"And now, We have set you (O Muhammad) on a clear way

of religion; so, follow it and do not follow the desires of those

who are ignorant (of the truth)" (The Quran, 45:18).

1. Contextualism is a philosophical approach that emphasizes the importance of context in understanding
and interpreting various aspects of human experience, such as language, knowledge, morality, and
behavior.
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This verse emphasizes the establishment of a comprehensive religious
framework, which is Sharia law. Sharia originates from two primary sources: the
Quran and the Hadith (Robinson, 2021). The Quran is considered the direct
word of God, while the Hadith refers to the practices of Prophet Muhammad
(peace be upon him) and the way he lived his life. Sharia is regarded as
embodying immutable and quintessential values known only to God, while
Islamiclaws are generally understood to be interpretations of Sharia. Islamic law
varies from country to country and evolves under the influence of local customs
(Robinson, 2021).

In the traditional sense of Western jurisprudence, the law is a set of rules and
regulations that have a binding effect on all citizens, meaning that the citizens of
a state must follow the statutory law (Lumerlearning, n.d.). According to
Salmond, formal legal sources are understood as the will of the state, manifested
through judicial decrees. A perfect example of such material sources is custom,
which arises from habits or practices followed by people in society (Wanto et al.,
2019). However, custom becomes a legal source not merely because it acts as a
norm, but when it is given validation through a court judgment (Wanto et al.,
2019).

Sharia, on the other hand, is a religious law sourced from the Quran, which
serves as the ultimate guide for all Muslims, along with the Sunnah (Robinson,
2021). Many critics argue that the Quran does not serve as a complete legal code
and that Sharia is not practical in real-life situations. They further contend that,
due to its limitations, it lacks broader applicability, even in Muslim-majority
countries. Except in Saudi Arabia (Lavie, 2022), Islamic law is seldom enforced
in secular states, even in nations with a Muslim majority such as Indonesia
(Iqlas, 2020), Senegal (Iqlas, 2020), and Nigeria (Robinson, 2021). Several Islamic
nations worldwide claim adherence to Sharia law primarily in matters
pertaining to family and personal status. However, in all other areas, they
employ a European-style legal framework that emerged during the era of
colonization (An-Nai'm, n.b.). This study has chosen to focus on four prominent
areas of Sharia law to facilitate the research process and refute the widespread
misconceptions regarding Sharia. However, it is important to note that similar
discussions could undoubtedly be held in numerous other contexts.

2. Crime and Sharia

Many people from secular states view the sanctions or punishments under
Sharia law as ruthless, describing them as relics of barbarism (World Population
Review, 2024). According to these critics, punishments such as amputation of
the hand for theft (Souryal et al., 1996), stoning to death for apostasy (Kitab Al-
Hudud), and a hundred lashes for adultery (Kitab Al-Hudud) are examples of
extreme measures. Critics have vehemently argued that such strict punishments
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are cruel and barbaric, finding them to infringe upon modern principles,
including women’s rights, democracy, LGBTQ rights, and the rules set out in the
United Nations” Universal Declaration of Human Rights (World Population
Review, 2024).

It is noted that countries applying Islamic laws, such as Saudi Arabia,
experience fewer thefts due to their strict punishments for thieves (Gouda, 2016).
As aresult, the laws in Saudi Arabia are seen as more practical because they are
not only theoretical but also applied in practice, leading to lower crime rates in
that part of the world (Alfaraj, 1995). This practical application serves as a
deterrent to potential offenders, contributing to the overall stability and security
of society.

It is important to note that the severity of these substantive laws of Sharia is
effectively balanced by strict procedural regulations. These regulations ensure
that punishment is only administered to individuals who cannot object based on
the principles of Western legal systems, from an objective perspective. While
some may conclude that these punishments seem rigid and brutal, the burden
of proof for such punishments remains very high (Summers, 2022). Strong and
evident proof is required before imposing rigorous punishment on any
individual. In criminal law, which involves questions of life and death, the
burden of proof is very high, requiring proof beyond "any reasonable doubt," a
principle also upheld by the right to a fair trial under Article 14(2) of the
International Covenant on Civil and Political Rights (ICCPR). There are three
categories of offenses within the ambit of Sharia law: Qisas (retaliation, such as
an eye for an eye), Hudud (claims against God), and Ta’zir (claims by the state
or society) (Hascall, 2011).

In the case of ‘Qisas’ crimes, which refer to the theory of retribution —such as
an eye for an eye or a tooth for a tooth — this principle is applied in cases of very
serious offenses like murder or intentional bodily harm. These offenses include
(1) first-degree murder, (2) second-degree murder, (3) unintentional murder
(manslaughter), (4) battery (physical intentional injury), and (5) semi-
intentional / unintentional injury (PRI, 2015). The Quran, which ensures fairness,
explicitly mentions that in the case of Qisas, if the victim or their family pardons
the offender and instead seeks financial compensation, then the court will not
impose retribution (Absar, 2020). The payment of compensation is termed
‘diyya,” also referred to as blood money (Absar, 2020). It has been repeatedly
demonstrated that there is nothing wrong with accepting this kind of
compensation, as it is explicitly stated in the Quran that it can be taken as a
matter of right (Britannica, n.b.). This concept is similar to the notion of damages
awarded under both civil and criminal law in the Western context. In the Quran,
Surah An-Nisa [4:92] states,

“...And whoever Kkills a believer by mistake — then the freeing
of a believing slave and a compensation payment [diyah]


https://ilr.isu.ac.ir/?lang=en

The Confluence of Divine Law and Modern Legal Systems

Ishtiaque Ahmed & Colleagues .
Islamic Law 815
Research Journal

presented to his [i.e., the deceased's] family [is required],
unless they give [up their right as] charity...”

And in Surah Al-Isra [17:33],

“...And whoever is killed (intentionally with hostility and
oppression and not by mistake), We have given his heir the
authority [to demand Qisas, Law of Equality in punishment
or to forgive, or to take Diyya (blood money)].”

Many reputed Muslim scholars argue that Sharia law is inclined toward
forgiveness and finding alternative solutions between the offender and the
victim’s next of kin (PRI, 2015). In cases where there are no next of kin, the state
assumes the role of prosecutor. The very notion of seeking forgiveness and
foregoing punishment aims to ensure a just and fair outcome without taking
another life. According to the Quran, if someone has been spared the
punishment of death, they deserve to repent for their sins and be given a second
chance through the methods of Sharia (Word of Allah, n.d.). This demonstrates
that Sharia law promotes the idea that God desires to uphold justice by offering
individuals an opportunity to live through the concept of Qisas (PRI, 2015).
Prophet Muhammad (peace be upon him) also emphasized that seeking
forgiveness and repenting for sins is a wiser and more honorable option than
receiving the death penalty as the highest form of punishment (PRI, 2015). The
main reason behind this belief is the promotion of life. This is supported by a
verse in the Quran, Surah Al-Baqarah [2:178], which states,

“And for him who is forgiven somewhat by his (injured)
brother, prosecution according to usage and payment unto
him in kindness. This is an alleviation and a mercy from your
Lord.”

When comparing and contrasting the principles applied in Qisas under
Sharia law with those of Western law, Sharia law appears to be not only more
lenient but also contextual, contrary to what many people believe. Islam has
consistently emphasized the importance of forgiveness, providing Islamic
countries with a valuable opportunity to reform their criminal justice systems
and base them on retribution rather than seeking revenge and perpetuating a
never-ending cycle of violence (Muhammad, 2020). The killing of one human
being can result in an endless loop of more bloodshed and killings, which
benefits no one. Hence, Islamic law does not support this.

On the other hand, "Hudud’ crimes are those that are punished by mandatory
penalties specified under Sharia. There are six offenses under this category,
known as crimes against religion, namely: (1) Zina (fornication and adultery),
(2) Riddhah (apostasy), (3) Hirabah (starting a war against God), (4) Qadhf
(making false accusations about someone), (5) Sariqa (theft), and (6) Shurb-al-
khamr (alcohol consumption) (Kamali, 2019). Among these offenses, the first
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three categories are punishable by death (Mansour, 1982). The application of
Hudud punishments, particularly in cases of apostasy and adultery, has been
criticized for infringing international law, especially the standard mentioned
under Article 6(2) of the ICCPR (Ismail, 2005). It is important to remember that
the principles underlying Hudud offenses date back to the time of Prophet
Muhammad (peace be upon him) and his first four Khulafas (Britannica, n.b.).
These principles are tried and tested methods with extremely strict and rigid
requirements that must be perfectly met for punishment to be imposed. For
instance, in the case of Qisas offenses, the burden of proof requires that the
alleged defendant's guilt be established beyond any reasonable doubt.
Additionally, in Hudud cases, the court will only impose punishment if the
defendant confesses and there are at least two male witnesses present; in cases
of adultery, four witnesses are strictly required (Wiechman et al., n.d.), and they
must witness the act of intercourse (Kitab Al-Hudud). In the case of Zina, it is
treated as a serious sin, with the punishment being flogging (Quran
Commentary 24:6 to 24:10). This may initially seem extremely harsh and
inhuman, but the evidential requirements to prove adultery remain very high
(Islam Question & Answer, n.b.).

In the case of zina or adultery, to administer punishment, the first
requirement that needs to be proven is that the person is a Muhsan. According
to Sharia, this means that the person cannot be a slave, must have consummated
a lawful marriage to a free partner, or has never committed an act of illicit
intercourse (Muhsan, n.d.; PRI, 2015). There are typically two ways to prove
whether a person is a Muhsan. The first way is through a proper confession
(Islamic Figh, n.d.). Such a confession must be explicit, willful, and
unambiguous, providing a clear statement (Islamic Figh, n.d.). If the person
revokes their confession, then there will no longer be any punishment, as there
is no longer anyone to attest to the wrongful act of zina. Additionally, when
accepting a confession, various factors are considered: the confessor must be
sane, the confession can be made through an agent, and it must be made no less
than four times, among other requirements (Ahmad, 2012).

The second way to prove the status of Muhsan is through testimony by at
least four reliable male Muslim eyewitnesses who must directly witness the act
of penetration—meaning all must have seen the act of sexual intercourse
(Islamic Figh, n.d.). To better understand, even if a man and a woman are lying
in a posture that suggests sexual activity, it would not hold any importance
unless the required number of witnesses actually sees the act of penetration
(Kamali, 2019). There are also strict conditions regarding where the testimony
can be presented. Some of these conditions include that the testimony must be
made verbally, in the presence of the accused, before a neutral and independent
judge, and so on (Kamali, 2019). According to Sharia law, the judge, who must
also be male, will closely observe whether these requirements are strictly met.
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For instance, if the witnesses appear confused, their testimony will not be
accepted and will instead be treated as slander, meaning the false accusation of
someone (Kamali, 2019). If a witness claims to have seen zina taking place
through a glass window that obscured their vision in some way, even then, their
testimony will not be considered relevant (Soumaya, 2015).

It has been deduced that due to the extremely strict requirements, such as
those related to witnesses and how testimony is taken, it is almost impossible to
prove that zina has taken place unless it occurred publicly in front of everyone,
which would be utterly distasteful (Quran Commentary 4:15). Therefore, it can
be said with some conviction that proving zina is very difficult, which is why
the punishment for zina is rarely carried out. If someone frivolously accuses
another of zina and it is proven false, the accuser will be punished with 80 lashes,
which serves to deter people from making unnecessary accusations of zina
(Quran Commentary 4:15).

Moreover, there has never been a case in Islamic history where testimony
given by four witnesses led to a conviction; instead, such cases have always been
proven through confession, and even then, strict rules have been maintained
(Al-Laheidan, 1980). This again proves that Islam, as a religion, advocates for a
merciful and lenient approach. From a social context, this means that one cannot
simply accuse someone without meeting these tough requirements.
Additionally, it is practical because promoting life is given more priority than
imposing a death sentence.

According to Sharia law, the judge is required to thoroughly examine the case
for any potential legal technicalities or arguments that might benefit the
defendant. If such loopholes are found, the judge has the authority to waive the
sentence (The Embassy of The Kingdom of Saudi Arabia, n.d.). This illustrates
how Sharia law considers both the imposition of severe penalties and the
granting of pardons when deemed appropriate. Therefore, it may be said that
the implementation of Islamic law aims to guarantee both justice and
compassion, in contrast to Western law, which primarily emphasizes achieving
these objectives through penalties of varying degrees. Islamic jurisprudence
prioritizes achieving a fair balance and refrains from implementing severe
penalties in cases where they may seem harsh for the accused (Husni et al., 2019).

For instance, if a prominent entrepreneur were to be sentenced to capital
punishment for killing his impoverished employee, it could have a significant
adverse effect on society! (TBS Report, 2021). This is because many individuals
rely on him for their sustenance, and if he were to die, many people would be
severely impacted. Furthermore, it may be reasonable for the deceased's closest
relatives to accept a substantial sum of blood money as compensation if their

1. Western jurisprudence has failed to strike a fair balance between the complainant and the defendant,
leading to a disorganized and haphazard state of legal solutions.
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means of earning a living are damaged and their financial stability is at risk after
the killing. This could also be justified based on contextual considerations in
contemporary society. Assassinating a socially valuable person might destroy
the livelihoods of many who rely on him. However, by protecting his life, many
other lives, including those of the victims' impoverished families, could be
preserved.

3. The Concept of ‘Hijab’ in Sharia

Hijab refers to the Muslim veil in Islamic society and means ‘what can divide’
or ‘a barrier between two things” (Al-Qazwini, n.b.). It symbolizes the innate
division that exists between men and women, which is evident in matters such
as marriage and inheritance. Women are perceived as embodying the purity of
both the family and society at large. However, they can also be seen as potential
sources of turmoil and societal chaos, often resulting from sins attributed to
women (Badawi, n.b.). Therefore, to maintain a proper balance and avoid
societal disorder, women are encouraged to cover themselves and uphold the
purity they are innately believed to possess. The obligation for women to wear
the hijab or veil is expressed in the Quran, Surah An-Nur [24:31], which states,

"Tell believers to glance down to be pure and not to show

their ornaments but just what appears, to leave their veil

reached to their breast and not to show their ornaments to

others but their husbands, their sons, their husband’s sons, to

their women, to their female slaves, to their male desire-less

slaves, to that puberal boys with no interest in women hidden

body parts."
Although many reasonable analogies have been drawn regarding the wearing
of the hijab by Muslim women, it has been viewed as a threat or a restriction of
women’s freedom and has often been labeled as regressive by Western countries
(Assignzen, n.d.). Women have faced many brutal hardships simply for wearing
hijabs; they have been expelled from schools or universities, fired from
workplaces, and statistically, more than 24,000 teachers were expelled for
wearing the Muslim veil (Abdo, 2008). The most controversial and highly
publicized hijab case is the Sahin v. Turkey case, where a Muslim woman was
not permitted to take her exam in her fifth year at the Faculty of Medicine at the
University of Bursa, despite having worn the hijab since her first year at the
university (Sahin v. Turkey, 2006). Sahin later took her case to the European
Court of Human Rights (ECHR), arguing that wearing the hijab was not against
her freedom of thought, religion, or conscience.! In France, a controversial case

1. However, the court in Turkey simply stated that the hijab imposes significant restrictions on the rights
and freedoms of others; therefore, the limitations imposed on wearing the hijab were also justified by
the court (Abdo, 2008). This matter may indeed be criticized as an example of westernized societies’
inability to achieve their stated goals of (a) protecting equity and reasonably supporting personal
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in 1989 involved the suspension of three Muslim girls from a public school for
wearing hijabs (Jones, 2009). However, the Conseil d’Etat, the highest
administrative court in France, held that as long as the hijab-wearing girls did
not impose pressure, invite, or provoke others to wear hijabs, they should be
permitted to wear them (Abdo, 2008). Nevertheless, many countries have
banned hijabs, including Norway, Belgium, Sweden, Tunisia, Singapore, and
Somalia.

Both men and women have a sexual drive, which is a natural aspect of human
existence. One reason for this drive could be to facilitate reproduction and the
continuation of the species. No one can deny that this drive exists. If men have
this drive, many may struggle to avoid or stay away from women who are not
modestly dressed (Islamweb.net, 2015). It is reported that every six minutes in
the United States, someone is forcibly raped (GNESA, n.d.). Indeed, women
wearing hijabs on bustling streets are often subjected to catcalling (Alhakk,
2023). In Bangladesh, a Muslim-majority country, the Penal Code of 1860 was
amended to prohibit eve teasing, making words, gestures, or acts intended to
insult the modesty of a woman a criminal offense under section 509 (Islam et al.,
2016). However, it is an irrefutable reality that the level of harassment is
significantly higher when women are attired in yoga pants, tank tops, and other
prevalent Western fashion choices (Alhakk, 2023).

The hijab worn by Muslim women can be seen as a means of honoring the
natural order and maintaining a balanced and respectful society. It is not
regressive or restrictive of their rights or freedom; rather, it serves to protect
women from unwanted attention and potential harm caused by unruly males
(Global Campus of Human Rights, 2023). This reasoning can be justified as
realistic and functional because women wearing hijabs are protected, leading to
fewer crimes being committed, as men are less likely to experience lustful
emotions toward properly covered women. Additionally, many women view
wearing the hijab as a gift and privilege, and they do so voluntarily. Islam does
not advocate forcing anyone to wear the veil; rather, it is seen as being in the
best interests of society, promoting modesty and maintaining societal harmony
(Guidance, n.d.).

4. The Sharia and The Right of Inheritance

Succession is the orderly transfer of power, assets, or other property from one
entity to another (Kagan, 2021). The concept of succession, when understood in
a more specific sense, refers to the rights of inheritance of specific assets, where
the transfer of such assets is made from a deceased person to a living person

freedoms, and (b) maintaining their commitment to secular traditions without confusion and
contradiction.
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(Kroppenberg, 2012). Muslim jurists have placed significant emphasis on the
term ‘inheritance,” often quoting the Prophet (peace be upon him), who said:

"Learn the laws of inheritance and teach them to the people,

for they are one half of useful knowledge."
The sources from which the laws of inheritance are derived include the Holy
Quran, Hadiths, and Ijma, which means consensus. In the Quran, God has
outlined a clear method of inheritance in Surah An-Nisa [4:11], stating,

“Allah commands you regarding your children: the share of

the male will be twice that of the female. If you leave only two

"or more” females, their share is two-thirds of the estate. But

if there is only one female, her share will be one-half. Each

parent is entitled to one-sixth if you leave offspring. But if you

are childless and your parents are the only heirs, then your

mother will receive one-third. But if you leave siblings, then

your mother will receive one-sixth—after the fulfillment of

bequests and debts...”

The general ratio of inheritance is 2:1 in favor of males (Islamicstudies.info,
n.d.), which has attracted considerable controversy among scholars. In Ghana,
the 'Intestate Succession Bill 2018' was enacted with the aim of ensuring that
Muslim women's rights of inheritance are the same as those of non-Muslim
women. However, this Act was met with resistance from many Muslim scholars,
who were compelled to write a memorandum to lawmakers, urging them to
revisit the Act and incorporate Muslim inheritance laws (Husein, 2019). Under
the general rule, there are four types of rights that must be fulfilled and settled
regarding the property of the deceased: the payment of funeral and burial
expenses, the clearance of all debts owed by the deceased to creditors, the
payment of bequests up to one-third of the remaining property, and, according
to Sharia law, the distribution of the remaining estate among the deceased's heirs
(Husein, 2019).

When it comes to women, it is important to understand that "women" refers
to four different types of relations: daughter, mother, sister, and wife. Islamic
law explicitly states that it does not deny any of these women their right to
inheritance. Depending on their relationship with the deceased, the property
will be distributed accordingly, and each will be entitled to receive their share
and enjoy it as they see fit (Badawi, n.d.). The women mentioned above are
termed ‘Ashabul-Furud,” meaning ‘sharers’ according to the science of
inheritance. This is explicitly mentioned in both the Quran and the Sunnah, and
no one has the right to deny them their inheritance (Badawi, n.d.).

Islamic law has always treated women with kindness, particularly in matters
of inheritance, demonstrating how carefully their rights are protected under
Muslim law (Patori, 2019). For example, although a man receives double the
woman’s share of inheritance, he has the religious responsibility to care for the
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entire family. In contrast, when a woman receives her share of the property, it is
exclusively for herself. A woman has no religious duty to financially maintain
her husband or other family members; she is free to enjoy her share of the
property as she pleases. On the other hand, a man must use his share to meet
the needs of his wife and children (Badawi, n.d.).

In the pre-Islamic period, women were brutally oppressed and mistreated
(Muslim Women’s League, 1995). They faced cruel injustices, such as being
denied inheritance from their husbands and fathers, with the justification that
they did not fight in wars and therefore did not deserve any inheritance. To
rectify these injustices, Islamic law established women's rights to inheritance
through a declaration that guarantees their entitlement. When Ibn Jarir from Ibn
Abbas discussed the share proportion of family members like the son, daughter,
and parents, some people objected, questioning why women should receive a
quarter, an eighth, or half when they had not contributed in battle (Husein,
2019). If a man, who has religious and societal obligations to support his family,
is denied the larger portion of the inherited property, he may struggle to provide
for his family, which may include female members such as his daughter, wife,
or elderly mother.

Critics of Islam often argue that inheritance laws for women are
discriminatory and that women are short-changed (Patoari, 2019). However, the
truth is that Islam has always been fair to women and has held them in high
esteem, especially when compared to their status before the advent of Islam. One
will understand how highly Islam regards women and the steps it has taken to
maintain a sane and stable society. Women in Islam have no financial obligation
to run their families, and their share of the property continues to grow, while a
man’s share is used and consumed. Therefore, Islamic law is fair in its
judgments, consistent with reality, and never discriminatory towards women.
Sharia places more emphasis on the hereafter, considering it more significant
and enduring than the fleeting nature of earthly life. It is thus justified that
Islamic law preserves justice and equitability. As the Prophet (peace be upon
him) stated, women are the "queens of their house" (Doi, n.d.), and Islamic law
truly accords them that status.

5. Polygamy and Sharia

The concept of marriage holds a very sacred position in Islam, where it is
compulsory (Kitab Al-Nikah) to get married (About Islam, 2016) and maintain a
harmonious relationship with one’s partner. ‘Polygamy,” as defined by the
Oxford dictionary, means having more than one spouse (Law et al., n.d.). There
are three categories of polygamy: polygyny, where one man marries two or more
women; polyandry, where one woman marries two or more men; and
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polygynandry, which involves group marriage and is rare in practice (Long,
n.d.).

Polygamy has been a highly controversial issue, often viewed with
skepticism because it allows men in Islam to have up to four wives. However, it
is crucial to understand the conditions that must be met before a man can engage
in polygamy. These conditions include financial solvency, the ability to
physically and emotionally satisfy all wives equally, and a strict requirement
that no discrimination among wives will be tolerated (Islam Questions &
Answer, n.d.). The man must also exercise fair judgment in matters concerning
his wives, such as clothing, food, and other daily needs, and must maintain this
commitment even if he is ill (Toppr, n.d.). For example, if a husband wishes to
spend more time with one of his wives, he must obtain the consent of the other
wives (Muradi, n.d.).

These conditions illustrate that it is a rigorous test for a man to take more
than one wife and that he must demonstrate equal treatment and wise decision-
making. In today's world, maintaining such a challenging commitment is almost
impossible (Muradi, n.d.). The societal, financial, and emotional responsibilities
of polygamy require immense dedication and resources, making it impractical
for many in modern times.

Islam provides the provision for polygamy, but it is not mandatory for all
Muslim men to engage in it without careful consideration (UCIS, n.d.).
Historically, polygamy became common during times of war when the number
of men was reduced due to casualties, leading to an increase in widows and
orphans (UCIS, n.d.). This created a significant imbalance between the male and
female populations, and polygamy was permitted to provide shelter and
support for widows and orphans. Rather than abandoning them, Islam viewed
polygamy as a compassionate and practical solution. The Quran in Surah An-
Nisa [4:3] states,

“If you fear that you may not deal justly with the orphans,
then marry [other] women that you like, two, three, or four.
But if you fear that you may not treat them fairly, then [marry
only] one...”

Nowhere in the Quran is it mentioned that polygamy is allowed for men
merely to satisfy their lustful desires. Therefore, the misconception that Islam
permits polygamy for men to lead a lustful life is far from the truth (Igbal, n.d.).
Islam supports marriage as a way to protect individuals from the temptations of
the world, offering marriage as an outlet to fulfill natural desires in a lawful
manner, rather than engaging in prostitution or risky sexual relations, which
could hinder the continuation of human life (UCIS, n.d.).

In conclusion, the misunderstanding that Islam allows polygamy as a means
for men to satisfy their lust is indeed a misconception. The tests and conditions
that a man must fulfill before engaging in a polygamous marriage are extremely
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challenging, requiring just and fair treatment of all wives. These stringent
requirements make it clear that Islam has made polygamy difficult to prevent its
misuse.

It is also important to note that men were originally allowed to engage in
polygamy primarily to exercise justice with orphans, making this the primary
prerequisite in Islam for allowing multiple marriages. Polygamy is not a
requirement but rather a provision that should be practiced with care and
subtlety, as Islam emphasizes fairness and justice (Igbal, n.d.). The concept of
polygamy can also be socially justified, as there may be men who are financially
capable and unable to resist their sexual impulses. In such cases, divorcing the
existing wife to marry another would cause disaster not only for the woman but
also for the entire family. Polygamy may provide a pragmatic solution by
offering support and protection to orphans and widowed women, especially
those who have lost their husbands and face a bleak future. By entering into a
polygamous relationship, these individuals can receive the necessary care,
including shelter, food, and other essential needs, from a man who has willingly
taken on these responsibilities.

In the end, polygamy in Islam can be justified through the philosophical
theory of contextualism, recognizing that the interpretation and application of
polygamy have evolved in response to changing societal dynamics and ethical
considerations. While polygamy may have been permissible in certain historical
contexts, its practice today is subject to stricter regulations and ethical standards
to ensure fairness and justice for all parties involved. This approach
acknowledges that the acceptance and understanding of polygamy depend on
various stringent factors, including historical context, cultural norms, and
societal conditions. In the historical context of early Islam, polygamy emerged
as a practical solution to address the needs of widows, orphans, and societal
imbalances resulting from war casualties. Islam did what was necessary to keep
society functional and stable. Therefore, the controlled implementation of
polygamy is closely linked to the stability of family life, which is a fundamental
cornerstone of a just and fair society.

6. A Call for Reform

Introducing Islamic law as a basis for legal reform in countries that primarily
follow Western legal traditions can be challenging. While Western legal systems
have their strengths, they may not always provide comprehensive solutions to
certain issues due to limited perspectives. In contrast, Sharia law, as discussed
above, offers a holistic approach to addressing real-life issues from various
angles, making it more functional and comprehensive. In some areas, Sharia law
offers the best possible solutions through principles of fairness, equilibrium, and
equity, aiming to address societal issues comprehensively and justly.
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However, the practical implementation of Sharia law often faces challenges
due to policy uncertainty. For example, this article identifies two specific areas —
polygamy and punishment for murder—where policy reforms could help
achieve the goal of incorporating Sharia law to enhance justice and fairness in
the traditional sense. Novel Islamic legal concepts, such as those found in Sharia
law, address a wide range of societal issues and provide remedies for problems
that may not be adequately addressed by Western legal systems alone. By
carefully considering reforms in areas like polygamy and murder punishment,
countries can work towards integrating aspects of Sharia law into their legal
frameworks to provide the best possible solutions while navigating the
complexities of policy implementation.

The most effective method for proposing policy recommendations is through
a scientific process that identifies the ideal aggregate policy among the
alternative options presented in this article. This can be achieved by employing
a multiple-attribute decision-making method, such as the Analytic Hierarchy
Process (AHP) (Passage Technology, n.d.), which incorporates input from all
major stakeholders in Sharia law to inform policy-making decisions. Using this
method, nations may find solutions to implement better provisions of Sharia law
as a comprehensive guideline in their countries. This article argues that the
determination of a scientifically proven policy that is best for the nation,
incorporating input from its domestic and primary stakeholders, would uphold
its democratic values. AHP is widely used by various countries for policy
decision-making; for example, in Brazil, AHP is used to develop energy policies
(Salvia et al., 2019), in the United States, AHP is used in healthcare decision-
making (Liberatore, 2008), and the governments of Thailand and Italy use AHP
for environmental regulations (Sarjono et al., 2020). Additionally, countries such
as Malaysia, Taiwan, India, and China have used AHP to reform their policies
in ways that safeguard national interests (Sarjono et al., 2020). This article aims
to clarify the role of Sharia law as a practical guideline, emphasizing that
stakeholders will collectively determine the most effective approach.

It is important to note that while formulating policy recommendations, this
article emphasizes solutions that are relevant to both Muslim and non-Muslim
communities. As previously discussed, the article will primarily focus on two
areas, and direct consultation with stakeholders would be essential for policy
development, as outlined below:

6.1. Polygamy

Even though polygamy is allowed and legalized in Muslim countries following
Sharia law, Western legal tradition has consistently opposed polygamy
throughout its 1850-year history, exerting constitutional and cultural pressure
to prohibit its practice (Witte, 2015). Despite mainstream religions like Islam
(Igbal, n.d.), Christianity (Press, 2021), and Hinduism (Vaniquotes, 2014)
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allowing polygamy, the Western legal system has criminalized the practice
(Witte, 2015). Countries such as the USA (McDuffey et al., 2023), UK (Ardens
Solicitors, 2022), Australia (Sheahan, n.d.), Canada (Government of Canada,
2020), and India (Anand, 2023) have made polygamy illegal, imposing
punishments of either imprisonment or fines. Even the United Nations Human
Rights Committee has called for countries to abolish polygamy wherever it
exists (Kramer, 2020). In the United States, various communities still practice
polygamy secretly under the supervision of religious and cultural leaders
(Witte, 2015). Notably, Sharia law does not widely encourage polygamy but
provides the option for those who wish to practice it under specific conditions
(UCIS, n.d.). However, Western law completely criminalizes it, making it
difficult for people who want to practice polygamy out of goodwill or to exercise
rights given by their religion. Sharia law promotes moral control and justice (An-
Naim, n.d.). Polygyny is allowed in Islam to help women maintain a dignified
identity and to ensure care in unavoidable circumstances. However, adhering to
Western family law often undermines religious practices, human rights, and
moral principles, as it does not consider the afterlife scenarios that believers do.
Legalizing polygamy through Sharia law for the betterment of humanity
requires the direct involvement of stakeholders. Based on consultations with
several experts, including religious leaders, the following three possible decision
options may be suggested:

1. Marriage and family relationships should be governed exclusively by
respective religious or cultural norms, removing them from the purview of
criminal law.

2. Women should be empowered through access to information regarding their
rights and options. Developing a social system that includes mechanisms to
scrutinize polygamy cases and discourage those who abuse the process.

3. Uphold existing norms and values on polygamy by developing a special
economic empowerment initiative targeting women whose only option for a
better life is to marry a polygamous male.

These three alternatives focus on different contexts and criteria—religious,
social, and economic, respectively. These criteria can be assessed subjectively or
objectively. Once a clear goal is established, such as sustainability in familial
relationships within society, and the criteria to achieve that goal are defined, the
decision option in policy that represents the highest aggregate value can be
determined through the application of the Analytic Hierarchy Process (AHP)
(Ding et al., 2016).1

1. Multiple Attribute Decision-Making (MADM) is one of the most common and popular research fields
in decision science. A variety of methods have been proposed to address such problems. One of these
processes includes AHP, or the Analytic Hierarchy Process.


https://ilr.isu.ac.ir/?lang=en

826 Tslamic Law 25’th Year | Fourth Issue | Serial No. 66 | Winter 2024
Research Journal

6.2. Punishment for Murder (Diyya)

In Western law, murder is a criminal offense whose ultimate punishment is
either life imprisonment or death, and may also include a fine as the court deems
fit, as mentioned in Section 302 of the Penal Code, 1860 of Bangladesh. Murder
is considered such a serious crime that, in most cases, when guilt is proven, the
only punishment deemed fit is the death penalty (Sentencing Council, n.d.). In
no Western jurisprudence is there any scope for compensation to the victim’s
family or next of kin as an alternative to the mentioned punishments. ‘Blood-for-
blood” is mentioned in Sharia law as well, but Sharia law does not solely focus
on executing the murderer; it also emphasizes sanctions based on compassion
and justice (Hussain et al., 2023). In the Quran, Diyya is introduced as
compensation paid to the victim’s heir for murder (Nowais, 2016).

Diyya may be more desirable to many victims' families than the death
penalty or life imprisonment, which only address punitive justice, covering
emotional loss but not addressing the practical loss and the sudden and painful
change in the standard of living for the dependents of the victims resulting from
the murder. Many families of victims in countries following Western legal
systems have expressed a preference for compensation over the death penalty
as a form of justice for the crime committed (Death Penalty Information Center,
n.d.). Additionally, families of murderers suffer lifelong trauma (Gushtyn, 2018).
Following Sharia law, introducing Diyya in appropriate cases in the criminal
justice system may benefit both the victim’s family and society without
compromising the principle of retributive justice, as argued by Western jurists,
since the option of either taking a life or receiving blood money remains in the
hands of the next of kin (Nowais, 2016).

Based on consultation with various stakeholders, including civil society
leaders, social and political leaders, Muslim leaders, and experts, several
possible solutions have been suggested in this article for the implementation of
Diyya in countries:

1. Implementing orders of restitution as part of the sentencing process,
requiring convicted offenders to financially compensate the families of
murder victims for their losses, with the amount determined based on Sharia
law and factors such as the severity of the crime, the offender's financial
capacity, and the financial impact on the victim's family.

2. Empowering the victim’s family in the punishment decision by allowing
them to choose between full compensation or the death penalty, with the
option of reducing the death penalty to life imprisonment as they participate
in determining the punishment.

3. To protect the economic interests of society at large, the state may negotiate
with the next of kin of the murder victim during the sentencing stage, without
compromising the rights of the victim’s family and society, to uphold
compensatory, punitive, and retributive justice.
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Each of the decision options mentioned above involves different degrees of
religious, social, and economic contexts and components in various
combinations. Granting compensation can yield social benefits, as it can elevate
the social status of the victim’s family in society due to the financial support
received. Additionally, with increased financial resources, they may be better
positioned to contribute to the country's economy. Furthermore, sparing a
murderer from the death penalty or life imprisonment can preserve their
potential contributions to the economy through their business ventures or
employment. Moreover, adhering to Sharia law for Diyya is not only religiously
compatible but also offers a beneficial framework that extends its advantages to
individuals of different faiths. Using the above criteria, either subjectively or
objectively, through the AHP Model could be a viable approach for relevant
stakeholders in a country.

Conclusion

Modern society often perceives Sharia law as inherently immutable, unfair, and
barbaric. However, this notion is fallacious because Sharia law is not a static
legal system; it is changing and evolving to accommodate the needs of
contemporary society. It has a broader perspective in many areas and has
reinterpreted certain notions from new perspectives that are not only attractive
but also scientific (PRI, 2015). Many examples attest to the fact that Sharia law is
indeed evolving in accordance with changing societal norms. For instance, one
of Umar ibn Al-Khattab’s rulings was to suspend the punishment for theft,
which involved amputating the hands of the offender, during a time of famine,
recognizing that people were starving and some resorted to stealing out of
desperation (Elias, 2012). The concept of "an eye for an eye, blood for blood, and
a tooth for a tooth" brings a strong psychological effect to the mind of the
attacker, serving as a significant deterrent against those with a propensity for
similar crimes. Even when the death penalty is prescribed as a punishment
under Sharia law, its actual imposition has been extremely rare and is reserved
for the most severe crimes and offenses (PRI, 2015).

Thus, Sharia supports the idea of togetherness and maintaining harmonious
relationships, and does not encourage or promote brutality or animosity in any
way. It is evident that certain legal provisions based on Sharia are more practical
and relevant, to varying extents, when compared to present Western
jurisprudence, thereby improving its overall quality. Despite attempts by
Western laws or secular mindsets to portray it as unfair, harsh, and barbarous,
the reality is different. The accumulated information, along with the illustrations
and verses above, clearly demonstrates that the proposition to merge Sharia-
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based justice ! with the current Western legal system can be justified as
advantageous from a practical standpoint, benefiting societal and economic
realignment. This proposal holds significant relevance in the context of our
contemporary, modern world.

1. Similarly, it is acknowledged and embraced that the practical ideals of the Western legal system may
be enhanced by integrating superior provisions from other prominent legal traditions, such as
Christianity, Hinduism, or Judaism.
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Abstract

1. Introduction

The legal landscape surrounding transactions necessitates robust regulations to
safeguard the interests of the parties involved. Without such regulations,
transactions could result in significant losses for one or more parties, potentially
leading to disputes. Technological advancements, despite their many benefits,
often introduce complexities that, if not thoroughly understood, can cause
problems in transactions. A prime example of this is the emergence of
cryptocurrencies. In the realm of Islamic jurisprudence, principles like the no-
harm principle (risk or uncertainty) are designed to prevent financial harm and
protect economic relationships. This principle, rooted in the teachings of Prophet
Muhammad, aims to ensure that transactions are free from ambiguity and
undue risk, thereby preventing potential losses.

The principle of "No-harm principle" is particularly relevant in the context of
modern financial instruments and transactions, such as those involving
cryptocurrencies. Islamic jurists have historically applied this principle to
various forms of trade, where any form of uncertainty regarding the goods or
their price renders the transaction void. Early Shia jurists and later scholars have
invoked this principle to invalidate contracts involving ambiguous or
uncontrollable assets. However, with the advent of digital currencies, the
application of this principle to contemporary financial transactions has become
a matter of significant debate.
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2. Research Question

The primary question guiding this research is whether transactions involving
cryptocurrencies can be deemed void under Islamic law by invoking the
principle of "No-harm principle." This inquiry is crucial as it addresses a
contemporary issue faced by the Islamic financial community, particularly in the
design and implementation of new financial instruments in the money and
capital markets. Given the complexities and the novel nature of
cryptocurrencies, this research seeks to explore the applicability of the no-harm
principle to determine the legitimacy of such transactions in Islamic law.

3. Research Hypothesis

The authors hypothesize that cryptocurrency transactions are unlikely to be
deemed risky and thus void under Islamic law based on the principle of "No-
harm principle." This hypothesis is grounded in the understanding that while
cryptocurrencies involve certain inherent risks and uncertainties, they do not
necessarily fall within the traditional definitions of risk as established by
classical Islamic jurisprudence. The hypothesis suggests that the unique nature
of cryptocurrencies might require a re-evaluation of traditional legal principles
to accommodate new financial realities.

4. Methodology & Framework, if Applicable

This study adopts a doctrinal research methodology, primarily involving the
analysis of library data sourced from Islamic jurists and legal scholars. The
doctrinal approach is appropriate for this research as it involves a detailed
examination of legal principles and their application to contemporary issues.
The research framework includes the following steps:

Literature Review: A comprehensive review of existing literature on the
principle of "No-harm principle" and its application in Islamic jurisprudence.
This includes classical texts by early Shia jurists like Sheikh Saduq, Sheikh Tusi,
and Ibn Idris al-Hilli, as well as later scholars like Allama Hilli and Fakhr al-
Mubhaqgqiqin.

Analysis of Cryptocurrencies: An in-depth investigation into the nature of
cryptocurrencies, including their creation, trading mechanisms, and the risks
associated with them. This step involves understanding the technical aspects of
cryptocurrencies to determine whether they inherently possess the
characteristics of risk.

Legal Analysis: Applying the principle of "No-harm principle" to the findings
from the literature review and the analysis of cryptocurrencies. This involves
comparing the risks associated with cryptocurrencies to the types of risks
traditionally considered as risk in Islamic jurisprudence.

By following this methodology, the research aims to provide a detailed and
nuanced understanding of whether cryptocurrency transactions can be
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considered void under the principle of "No-harm principle" in Islamic law. The
findings from this research are expected to contribute to the ongoing debate
among Islamic jurists and provide practical guidance for those involved in the
Islamic financial industry.

5. Results & Discussion

The investigation into the application of the principle of "No-harm principle" to
crypto-currency transactions yielded significant insights that refine our
understanding of both traditional Islamic jurisprudence and its applicability to
contemporary financial instruments.

Conceptual Understanding of Risk: Linguistic and terminological analyses
confirm that "Risk" pertains to risk or danger primarily arising from ambiguity
or uncertainty in a transaction. This aligns closely with the terminological
definition that involves the risk of potential harm due to ambiguity in the subject
matter or price during the transaction. The study elucidated that Risk applies
only when ambiguity is substantial enough to be of concern to the general
public. Minor ambiguities or uncertainties regarding future economic statuses,
such as price fluctuations, do not constitute Risk.

Scope of Risk: The scope of Risk is not confined to ambiguity concerning the
subject of the transaction alone but also extends to the price. Several scenarios
illustrate this broader application:

Ambiguity Regarding Existence: This includes trading items whose existence
is uncertain, such as a stolen car.

Ambiguity Regarding Acquisition: This involves trading items whose
possession is uncertain, like a bird in flight.

Ambiguity Regarding Type: This pertains to the uncertainty about the kind
of item, such as a ring of unknown material.

Ambiguity Regarding Quality: This covers transactions where the qualitative
characteristics of the item, like the quality of rice, are uncertain.

Ambiguity Regarding Quantity: This includes situations where the quantity
of the item, such as the weight of gold, is unknown.

Contrary to some jurists who consider Risk a characteristic inherent in the
transaction itself, the research found that it pertains more to the subject of the
transaction — trading something inherently risky due to these ambiguities.

Evidence from Islamic Jurisprudence: The principle of "No-harm principle"
is heavily supported by narrations, particularly the well-known hadith, "The
Prophet (peace be upon him) prohibited Risk sales." Although exact wording is
absent in Shia sources, the acceptance of this narration among both Shia and
Sunni scholars lends it significant jurisprudential weight. Some scholars extend
the no-harm principle beyond sales to various aspects of life, though such
extensions are not substantiated by hadith collections. The reliability of the
narrations varies, with most lacking strong chains of transmission, yet their
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widespread acceptance validates the principle. Additionally, scholars invoke
other sources such as the Quran, consensus of jurists, Muslim conduct, and
rational conduct to substantiate the principle.

Application to Cryptocurrencies: In assessing the principle of Risk's
applicability to cryptocurrencies, the study considered several factors unique to
digital currencies: The complexity of the mining process

The non-physical nature of cryptocurrencies and their exchange, Market
volatility, Unknown originators, Lack of physical backing.

Despite these factors potentially increasing perceived risks, the study
concluded that cryptocurrency transactions do not inherently involve the type
of ambiguity that constitutes Risk. Cryptocurrencies are defined entities with
known mechanisms of acquisition and transfer. The risks associated with their
future economic status or market volatility do not fulfill the criteria for Risk, as
they do not involve ambiguity about the existence, acquisition, or inherent
characteristics of the items being exchanged at the time of the transaction.

6. Conclusion

The study on the principle of "No-harm principle" in relation to cryptocurrency
transactions led to several critical conclusions:

Definition and Scope of Risk: Risk pertains to significant ambiguity or
uncertainty concerning the subject or price in a transaction. Minor ambiguities
or uncertainties about future economic statuses do not fall under Risk.

Application Beyond Subject of Transaction: Risk includes ambiguities in the
price and various aspects like existence, acquisition, type, quality, and quantity
of the items exchanged.

Evidence from Islamic Jurisprudence: The principle is robustly supported by
narrations, though with varying reliability. Its acceptance among scholars
underscores its importance.

Cryptocurrency Transactions: The complexities and risks associated with
cryptocurrencies do not constitute Risk. There is no inherent ambiguity
regarding the existence, acquisition, or characteristics of cryptocurrencies at the
time of the transaction. Hence, cryptocurrency transactions cannot be voided
based on the principle of Risk.

These findings clarify that while cryptocurrency transactions are not void
due to Risk, this does not inherently legitimize them under Islamic law. Other
factors, such as their rationality and compliance with broader Islamic principles,
require separate examination. This study provides a foundational
understanding for Islamic legal researchers to further explore and address
contemporary issues in financial jurisprudence.

Keywords: Uncertainty, Danger, Risk, Ignorance, Deception, Cryptocurrency,
Digital Currency.
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Abstract

1. Introduction

The legal landscape of Islamic jurisprudence (Figh) presents a nuanced and
multifaceted approach to governance, particularly concerning the authority and
actions of Islamic rulers. Among these, the concept of the "writing [Ketabat] of
the Islamic ruler over the judge" holds a distinctive place. Rooted in both Shia
and Sunni jurisprudence, this concept pertains to the Islamic ruler's capacity to
influence judicial decisions, including acts such as pardoning or mitigating the
punishments of those convicted by the courts. Despite its foundational presence
in classical jurisprudential texts, contemporary legal systems in Islamic
countries often lack explicit integration of these principles, resulting in a
research gap that this study seeks to address. By utilizing a doctrinal approach
and examining a broad spectrum of works by both Shia and Sunni jurists, this
study aims to elucidate the nature of these judicial acts and explore their
potential applications and validations within modern legal frameworks.

The concept of the "writing of the ruler over the judge" has been sporadically
discussed in jurisprudential literature, yet its application in contemporary legal
systems remains ambiguous. This ambiguity is particularly evident in the
legislative frameworks of Islamic countries, where the practice has not been
clearly codified. However, practical instances, such as the practice in Iran where
the leader exercises the power to pardon or reduce sentences, demonstrate an
ongoing relevance and application of these principles. By systematically
analyzing the historical and jurisprudential foundations of this practice,
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alongside the documented actions of key Islamic figures such as the Holy
Prophet (peace be upon him) and Imam Ali (peace be upon him), this study aims
to offer new insights and guidelines that could enhance judicial practices in
Islamic countries.

2. Research Question

The primary research question guiding this study is: How can the concept of the
"writing of the Islamic ruler over the judge," as understood in Shia and Sunni
jurisprudence, be validated and integrated into contemporary legal systems of
Islamic countries? This question addresses the core issue of aligning historical
jurisprudential practices with modern judicial frameworks, aiming to bridge the
gap between classical Islamic legal theory and current legal practices.

Secondary questions include:

What are the specific jurisprudential foundations and historical precedents
for the "writing of the ruler over the judge" in Shia and Sunni traditions?

How do current practices in Islamic countries, such as the issuance of
pardons by the leader of Iran, align with or diverge from these jurisprudential
foundations?

What are the potential legal and procedural frameworks that could be
developed to incorporate these practices into contemporary judicial systems?

3. Research Hypothesis

The hypothesis of this study is that the principles underlying the "writing of the
Islamic ruler over the judge" in both Shia and Sunni jurisprudence can be
systematically validated and adapted to fit within the legislative and judicial
frameworks of contemporary Islamic countries. This adaptation could not only
preserve the historical and religious integrity of these practices but also enhance
the quality and fairness of judicial processes.

4. Methodology & Framework, if Applicable

This study adopts a doctrinal research methodology, primarily focusing on the
analysis of primary and secondary legal sources within Islamic jurisprudence.
The methodological framework encompasses several key components:

Literature Review: An extensive review of classical and contemporary works
by Shia and Sunni jurists will be conducted. This review will identify the
foundational texts and key juristic opinions regarding the "writing of the ruler
over the judge."

Comparative Analysis: The study will employ a comparative approach to
analyze the differences and similarities in how Shia and Sunni traditions address
this concept. This will include examining historical practices, documented cases,
and theoretical discussions.

The combination of these methodological components aims to create a
comprehensive understanding of the "writing of the Islamic ruler over the
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judge," bridging the historical jurisprudential theories with contemporary legal
practices. The ultimate goal is to provide a detailed and actionable framework
that Islamic countries can adopt to enhance their judicial systems in alignment
with their religious and legal traditions.

5. Results & Discussion

This study meticulously explored the validation of judicial acts by the Islamic
ruler, specifically the "writing [Ketabat] of the Islamic ruler over the judge,"
within the frameworks of Shia and Sunni jurisprudence. Through an extensive
comparative analysis, several key findings emerged, shedding light on the
theoretical underpinnings and practical implications of this jurisprudential
concept.

Firstly, the study revealed that both Shia and Sunni traditions recognize the
hierarchical structure of judicial authority, where a higher authority, such as a
city judge, can influence the decisions of a lower authority, such as a village
judge. This concept extends to the Islamic ruler's ability to issue pardons or
mitigate punishments, reflecting a broader principle of higher authority's
dominance over lower authority in judicial matters. However, the explicit
integration of this principle into contemporary legal systems of Islamic countries
remains notably absent.

In Shia jurisprudence, particularly within the legal system of Iran, the
continuity of judicial guardianship is emphasized. The guardianship of the
judge over the plaintiff and defendant continues under the overarching
guardianship of the Islamic ruler. This continuity is crucial in validating the
ruler's judicial acts, such as issuing pardons or authorizing Qisas (retributive
justice). The necessity of the ruler's permission for executing certain judicial acts
and the obligatory adherence to the ruler's directives underscore the significance
of maintaining judicial independence while recognizing the ruler's authority.
The validation model proposed here implies that judicial orders issued by the
ruler retain their validity even after the ruler's death or dismissal, akin to the
permanence of a judge's order over another judge.

Contrastingly, the study highlighted that in matters of governmental
authority, the cessation of the ruler's power could lead to the nullification of such
orders, raising concerns about the implications for affected individuals.
According to the theory of governmental jurisprudence, compensation for
damages incurred due to judicial rulings is not accommodated, reflecting a
limitation in addressing governance and public order issues.

In Sunni jurisprudence, different schools of thought provide varied
approaches to validating the ruler's writing over the judge. Maliki and Hanafi
jurists generally accept the ruler's writing within the context of local authority,
emphasizing mandatory adherence if the writing falls within the receiving
judge's jurisdiction. Justice is not a prerequisite for the validity of such writings,
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as they do not consider the ruler's lack of justice (unjust behavior) as a cause for
nullification. Shafi'i jurists also accept this concept, provided it is from a higher
to a lower authority, while Hanbali jurists mandate adherence if the directive
comes from a higher to a lower authority.

The discussion highlighted that the judicial authority of the Islamic ruler, as
accepted in both Shia and Sunni jurisprudence, revolves around the dominance
of higher over lower authority and the obligation of appointed judges to follow
the appointing authority or the Imam. This distinction between judicial and
governmental authority is pivotal, emphasizing the need for separate
clarifications regarding the rulings issued by the ruler in judicial contexts.

6. Conclusion

The comparative analysis of Shia and Sunni jurisprudence on the "writing of the
Islamic ruler over the judge" underscores the nuanced understanding and
application of judicial authority within Islamic legal traditions. The study
elucidates the theoretical foundations and practical implications of this concept,
emphasizing the importance of higher authority in judicial matters.

In Shia jurisprudence, particularly within Iran's legal system, the continuity
of judicial guardianship under the Islamic ruler's authority is crucial. This model
ensures the validity of judicial acts, such as pardons and authorizations for
Qisas, while maintaining the independence of judicial powers. The permanence
of judicial orders, even after the ruler's death or dismissal, reflects the enduring
nature of judicial authority.

In Sunni jurisprudence, the acceptance of the ruler's writing varies across
different schools. Maliki and Hanafi jurists emphasize local authority and
mandatory adherence within the jurisdiction, while Shafi'i and Hanbali jurists
recognize the hierarchical structure from higher to lower authority.

The study concludes that the integration of the "writing of the ruler over the
judge" into contemporary legal systems of Islamic countries requires careful
consideration of the distinctions between judicial and governmental authority.
Clear guidelines and frameworks are essential to validate and implement these
judicial acts effectively, ensuring the alignment of historical jurisprudential
principles with modern legal practices.

By addressing these issues, the study provides a comprehensive
understanding of the judicial authority of the Islamic ruler and offers practical
insights for enhancing the quality and fairness of judicial processes in Islamic
countries. This distinction between judicial and governmental authority is
crucial for maintaining the integrity of legal systems and ensuring justice for all
individuals within these frameworks.

Keywords: Ruler, Writing of the Judge, Judicial Ruling, Guardianship in Judicial
Matters.
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Abstract

1. Introduction

The pursuit of justice is a fundamental endeavor in the realms of law and ethics,
serving as a cornerstone for the creation and enforcement of legal framework
that govern human societies. Throughout history, legal scholars and
philosophers have grappled with the concept of justice, aiming to establish
conditions that promote fairness and equity. The realization of justice often
hinges on the formulation and application of effective laws, which are essential
in guiding individuals towards achieving what they rightfully deserve. Among
the various branches of civil law, tort law occupies a pivotal role in the quest for
justice, as it addresses the legal consequences of wrongful acts and the remedies
available to those who have suffered harm.

In modern society, characterized by rapid industrialization and complex
economic and social interactions, the likelihood of damages and harmful
conduct has increased significantly. This has amplified the relevance of tort law,
which now plays a critical role in ensuring justice and protecting the rights of
individuals and society as a whole. As societies evolve, the need to reform and
optimize tort law to better align with contemporary realities becomes
increasingly apparent. This research focuses on one of the most significant
aspects of tort law — the methods of compensation —and seeks to evaluate their
efficiency through the lens of economic law.
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The study acknowledges that compensation for damages can be approached
from different perspectives, notably the compensatory (remedial) and punitive
approaches. The compensatory approach, widely adopted in various legal
systems, aims to restore the victim to their original state by obliging the
wrongdoer to provide monetary compensation equivalent to the damage
caused. On the other hand, the punitive approach, particularly prevalent in
common law jurisdictions, goes beyond mere compensation. It seeks to penalize
the wrongdoer for egregious conduct and deter future misconduct by imposing
financial penalties that exceed the compensatory amount. The coexistence of
these two approaches raises fundamental questions about their alignment with
the objectives of tort law and their effectiveness in achieving justice.

2. Research Question

The central question of this research is: How do the objectives of tort law
influence the choice and application of compensation methods? Specifically, this
study seeks to explore whether the integration of punitive and deterrent
measures within the compensation framework can be justified within the
broader goals of tort law. The research also aims to address subsidiary questions,
including;:

In what contexts should the objectives of tort law, such as deterrence,
retribution, or victim compensation, be prioritized when determining the
appropriate method of compensation?

Does the consideration of tortfeasor’s behavior and intent in determining the
compensation method enhance or undermine the principles of tort law?

Can an economically efficient compensation system be designed that
balances the interests of the victim, the wrongdoer, and society at large, while
also fulfilling the fundamental objectives of tort law?

3. Research Hypothesis

The hypothesis of this research posits that the incorporation of punitive and
deterrent measures into the compensation framework is not only a necessary
evolution of tort law but also one that aligns with its core objectives. This
hypothesis rests on the premise that tort law serves multiple purposes, including
the restoration of the victim, the punishment of the wrongdoer, and the
deterrence of future harmful conduct. Therefore, a compensation system that
solely focuses on remedial measures may fall short of addressing the broader
societal implications of wrongful acts.

Moreover, the research hypothesizes from economic law perspective, an
efficient compensation system should be designed to minimize the social costs
associated with harmful conduct. This includes not only the direct costs borne
by the victim but also the indirect costs to society, such as the potential for future
harm if deterrent measures are not adequately enforced. The acceptance and
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application of punitive and deterrent methods, when appropriate, could thus
enhance the efficiency and effectiveness of tort law in achieving its goals.

4. Methodology & Framework, if Applicable

This research adopts a comparative legal analysis methodology, supplemented
by an economic analysis of law framework, to examine the efficiency of
compensation methods in tort law. The comparative approach involves
analyzing and contrasting the compensation systems of different legal
jurisdictions, particularly focusing on the dichotomy between compensatory
and punitive approaches. This comparative analysis will be grounded in
doctrinal legal research, drawing on primary legal sources, such as statutes, case
law, and legal commentaries, from a range of jurisdictions.

The economic analysis of law framework will be employed to assess the
efficiency of these compensation methods. This involves applying principles of
economic theory to evaluate how different compensation systems allocate
resources, incentivize behavior, and impact overall social welfare. The
framework will consider factors such as the deterrent effect of punitive damages,
the economic impact on tortfeasors, and the cost-benefit analysis of various
compensation methods.

In addition to doctrinal and economic analysis, the research will engage with
relevant legal theories concerning justice, fairness, and the objectives of tort law.
This theoretical framework will provide a basis for understanding how different
compensation methods align with or diverge from the principles of justice that
underlie tort law.

By integrating these methodologies, the research aims to develop a nuanced
understanding of the efficiency and effectiveness of compensation methods in
tort law. The findings will contribute to the ongoing debate on the optimal
design of compensation systems, offering insights that could inform future legal
reforms aimed at enhancing the justice-delivery function of tort law.

5. Results & Discussion

The results of this study underscore the complexity and multifaceted nature of
compensation methods within tort law, especially when examined through the
lens of economic analysis. It is proven that no single compensation method —
whether compensatory, punitive, or benefit-oriented — sufficiently addresses the
comprehensive objectives of tort law in isolation. These objectives include not
only compensating victims and soothing their distress but also deterring
wrongful behavior and maintaining social order.

Compensatory Approach: The compensatory approach, which is
predominant in many legal systems, including Iran’s, focuses primarily on
making the victim whole by requiring the wrongdoer to pay an amount
equivalent to the damage caused. This approach aligns well with the objective
of compensating victims and ensuring that they are not left bearing the costs of
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harm inflicted upon them. However, the study found that this approach falls
short in cases where mere compensation does not sufficiently deter the
wrongdoer or others from engaging in similar harmful behavior in the future.
Moreover, in situations involving intentional harm or gross negligence,
compensatory damages alone do not reflect the severity of the wrongdoing, nor
do they adequately address the need for social deterrence and order.

Punitive Approach: The punitive approach, widely adopted in jurisdictions
such as the United States and England, introduces additional financial penalties
aimed at punishing the wrongdoer and deterring future misconduct. This
method is particularly effective in cases where the harm was caused
intentionally or through gross negligence, as it targets the underlying motives
of profit or malice. However, the research highlighted that the punitive
approach is not universally effective. In cases of non-intentional negligence or
where the harm was not motivated by profit, punitive damages may lead to
disproportionate outcomes, potentially imposing undue burdens on defendants
who did not act with malice or gross recklessness. This could result in negative
consequences, such as discouraging economic activity or creating inequities in
the enforcement of tort law.

Benefit-Oriented Approach: This approach, which considers the benefits
accrued by the wrongdoer as a basis for determining compensation, was found
to be insufficient in addressing the full spectrum of tort law’s objectives. While
it may be effective in ensuring that wrongdoers do not profit from their harmful
actions, it does not necessarily contribute to victim compensation or societal
deterrence in a meaningful way. Additionally, the application of this approach
may be limited in cases where the wrongdoer does not derive a direct economic
benefit from their actions, leaving gaps in the legal response to harm.

Mixed Approach: The study’s analysis supports the superiority of a mixed
approach, which combines elements of compensatory, punitive, and benefit-
oriented methods, tailored to the specific circumstances of each case. Legal
systems that employ a mixed approach are better equipped to address the
diverse types of harm and the varied intentions behind harmful actions. By
considering the psychological and behavioral elements of the wrongdoer’s
conduct, a mixed approach can more effectively achieve the goals of tort law,
including deterrence, victim compensation, and social order. The economic
analysis further suggests that this approach is more efficient in terms of social
welfare, as it reduces the likelihood of future harm and encourages behavior that
aligns with societal norms.

Application in Islamic Law: The research also delves into the principles of
Islamic law, which emphasize the prohibition of harm and the necessity of
compensating for damages. These principles, derived from Quranic sources and
the jurisprudential concepts like "Homat-e Akl-e Mal be Batel" (the prohibition
of consuming wealth unlawfully) and "La Za'rar" (no harm and no reciprocal
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harm), align with the mixed approach. The study found that Islamic law
supports the imposition of extra-compensatory damages in cases of intentional
harm or gross negligence, thereby endorsing a method that integrates
compensatory and punitive elements. Moreover, the concept of discretionary
punishment as deemed appropriate by the ruler in Islamic law provides a legal
basis for adopting a mixed approach in contemporary legal systems influenced
by Islamic jurisprudence.

6. Conclusion

This research highlights the critical need to reevaluate and potentially reform
the current compensation methods employed in tort law, particularly within
systems that rely predominantly on a compensatory approach. The findings
indicate that while the compensatory method effectively addresses the objective
of victim compensation, it falls short in achieving broader goals such as
deterrence and the maintenance of social order. Similarly, the punitive and
benefit-oriented approaches, when applied in isolation, do not fully meet the
comprehensive needs of tort law, particularly in addressing the varied
motivations behind harmful actions.

The adoption of a mixed approach, which integrates compensatory, punitive,
and benefit-oriented methods, is recommended as the most effective way to
realize the full spectrum of tort law’s objectives. This approach allows for a more
nuanced application of legal principles, ensuring that the response to harm is
proportionate to the severity of the wrongdoing and the context in which it
occurred. Such an approach is not only aligned with the principles of economic
analysis of law but also resonates with the foundational concepts of justice and
equity in both Western and Islamic legal traditions.

The study’s comparative analysis of different legal systems demonstrates that
countries employing a mixed approach are better positioned to address the
complex realities of modern tort law. These systems can more accurately reflect
the psychological and behavioral elements of wrongful conduct, thereby
enhancing the effectiveness of tort law in deterring harmful behavior,
compensating victims, and preserving social order.

As such, the research advocates for a revision of tort law regulations in
jurisdictions that currently adhere to a single compensation approach. It
suggests that new laws be drafted to incorporate a mixed approach, allowing for
a more flexible and context-sensitive application of compensation methods. This
would involve distinguishing between different types of negligence—
intentional, gross, and non-intentional—and applying the appropriate
compensation method in each case.

In summary, this research underscores the importance of a holistic approach
to tort law that balances the need for victim compensation with the broader
societal objectives of deterrence and order. By adopting a mixed approach to
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compensation, legal systems can more effectively fulfill the comprehensive goals
of tort law, ultimately contributing to a more just and equitable society.

Keywords: Civil Liability, Tort Law, Automatic Liability, Benefit-Oriented
Damage, Loss-Oriented Damage, Punitive Damage, Compensation.
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Abstract

1. Introduction

The inception of artificial intelligence (Al) as a transformative force in modern
society has presented novel challenges across various domains, particularly
within the realm of intellectual property (IP) law. Traditionally, IP laws have
been predicated on the notion that creativity and invention are inherently
human attributes, thereby granting protection exclusively to works generated
by human authors. However, the rapid evolution and sophistication of Al has
alleviated the gap between human and machine-generated outputs, challenging
the foundational principles upon which IP law is built. As Al systems
increasingly demonstrate capabilities akin to human creativity, such as
generating artworks, music, literature, and even innovative technological
solutions, the question of ownership and protection of these Al-generated works
becomes more pressing.

Historically, the attribution of authorship in computer-generated outputs
was straightforward; the person who legally utilized the computer system was
considered the author. However, with Al's capacity to autonomously generate
complex and creative works, this traditional approach to authorship is no longer
adequate. Al's role in the creation process varies from being a mere tool used by
human creators to being an independent creator of works with minimal human
intervention. As Al continues to develop and integrate into more aspects of
society, the implications for IP law become increasingly complex and far-
reaching.

IO
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This paper seeks to explore these complexities and offer a comprehensive
analysis of the ownership issues related to Al-generated works. The discussion
delves into the theoretical underpinnings of IP law, the economic implications
of Al innovations, and the potential need for legal reforms to address the
challenges posed by non-human creators. By examining these issues, the article
aims to provide clarity and propose solutions that balance the interests of
creators, innovators, and society at large.

2. Research Question

The central research question guiding this study is: who owns the intellectual
property rights to works generated by artificial intelligence? This question is
further subdivided into several key inquiries:

Can Al be recognized as the owner of the intellectual property it generates?

If not, who should be considered the rightful owner of these Al-generated
works —the developer, the user, or some other party?

How do existing IP frameworks across different legal systems address or fail
to address the issue of Al-generated works?

What are the potential economic and commercial implications of the lack of
clear ownership rights for Al-generated works?

These questions are critical as they address the foundational elements of 1P
law and its application to emerging technologies. The resolution of these
questions will have significant implications not only for legal theory but also for
the practical aspects of innovation, investment, and the development of Al
technologies.

3. Research Hypothesis

The research is grounded in the hypothesis that the ownership of Al-generated
works should be legally recognized to promote innovation and economic
growth. This hypothesis is based on the premise that recognizing ownership
rights in Al-generated works is essential for several reasons:

Incentivizing innovation: legal recognition of ownership rights is crucial for
encouraging further investment in Al Without such recognition, the risk of
investing in Al may outweigh the potential rewards, leading to a slowdown in
technological advancement.

Economic Fairness: companies and individuals who invest significant
resources into developing Al technologies should have their investments
protected. If Al-generated works are not protected, these entities could face
unfair competition from others who freely use their innovations without
compensation.

Legal Clarity: The current ambiguity in IP law regarding Al-generated works
could lead to legal disputes and inconsistencies in court rulings. Establishing
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clear ownership rules will provide legal certainty and reduce the potential for
litigation.

4. Methodology & Framework, if Applicable

This research adopts a comparative-doctrinal methodology to analyze the
treatment of Al-generated works across different legal systems. The study is
structured to explore both theoretical and practical dimensions of the issue, with
a focus on how various jurisdictions are addressing — or failing to address — the
ownership of Al-generated intellectual property.

Comparative Analysis: The research begins with a comparative analysis of IP
laws in several jurisdictions, including the United States, European Union,
Japan, and others. By examining how different legal systems approach the
question of Al-generated works, the study aims to identify commonalities,
differences, and potential gaps in the current legal frameworks.

Doctrinal Approach: The doctrinal approach involves a detailed examination
of legal texts, case law, and statutes relevant to IP law and Al-generated works.
This approach is essential for understanding how existing laws might be
interpreted or adapted to address the new challenges posed by Al. The research
critically analyzes legal doctrines such as authorship, originality, and creativity,
assessing their applicability to Al-generated works.

Economic and Investment Justifications: In addition to the legal analysis, the
research also considers the economic and investment implications of
recognizing or not recognizing ownership rights in Al-generated works. This
aspect of the study involves an analysis of market trends, investment patterns in
Al technologies, and the potential economic impact of different legal approaches
to Al-generated works.

5. Results & Discussion

The analysis of Al-generated works under current intellectual property (IP) laws
reveals a significant gap between the traditional legal frameworks and the
challenges posed by emerging technologies. The results of this study indicate
that existing IP laws are inadequate to address the complexities associated with
works created by artificial intelligence, primarily because these laws are
predicated on the notion of human authorship. The inability of traditional IP law
to recognize non-human entities as creators or authors leads to significant
ambiguity regarding the ownership and protection of Al-generated works.
Ownership and Authorship of Al-Generated Works: One of the key findings
of this paper is that the traditional concept of authorship, which ties the creation
of a work to human ingenuity and effort, is becoming increasingly problematic
in the context of Al-generated works. As Al systems become more autonomous
in their creative processes, the distinction between human-created and machine-
generated works blurs. This blurring raises the question of whether the law
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should adapt to recognize Al as a potential author or whether the law should
continue to focus on the human elements in the creation process.

It is shown that the British model, which grants ownership rights to the
person who enables the operation of the Al, appears to be the most practical and
effective approach. This model ensures that the entities investing in Al
technology are rewarded for their contributions, thereby encouraging continued
innovation and investment. By recognizing the programmer, user, or entity that
initiates the AI’s creative process as the owner of the resulting work, the law can
maintain the incentive structures that underpin IP law.

However, this approach is challenging. One of the key concerns is
determining the extent of human involvement necessary to claim ownership. In
scenarios where the human contribution is minimal —such as merely pressing a
button to initiate the Al’s creative process—there is debate over whether this
should be sufficient to warrant full ownership rights. This issue becomes even
more complex when considering Al systems that are capable of learning and
evolving independently of human input, potentially leading to the creation of
works without any direct human intervention.

Economic and Legal Implications: The research also highlights the significant
economic and legal implications of not adequately addressing the issue of Al-
generated works. Without clear ownership rights, the economic incentives for
investing in Al technologies could be undermined. Companies and individuals
may be less willing to invest in Al research and development if the outputs of
their investments are not protected under IP law. This could slow down
technological progress and innovation, particularly in sectors where Al has the
potential to drive significant advancements.

Additionally, the lack of clear legal guidelines could lead to an increase in
litigation as parties seek to assert ownership over Al-generated works. The
study suggests that resolving disputes on a case-by-case basis, as seen in judicial
practices like the "Nova Productions Ltd. v. Mazooma Games Ltd." case, may
provide a temporary solution. However, relying on case-by-case adjudication is
likely to result in inconsistent outcomes and could contribute to legal
uncertainty, making it difficult for businesses to navigate the landscape of Al-
generated works.

Judicial and Legislative Approaches: The research finds that judicial
approaches to Al-generated works have thus far been limited and inconsistent.
Courts have generally been hesitant to extend IP protection to non-human
creators, often defaulting to traditional interpretations of authorship and
creativity. However, as Al becomes more prevalent, there is a growing
recognition that legislative reform may be necessary to address these challenges
systematically.

One possible legislative approach is to create a new category of IP that
specifically addresses Al-generated works. This new category could establish
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criteria for determining ownership based on the level of human involvement,
the nature of the Al's creative process, and the economic impact of the work.
Such legislation would need to balance the need for innovation and investment
with the principles of fairness and equity, ensuring that all stakeholders—
developers, users, and society at large —are adequately protected and rewarded.

6. Conclusion

In conclusion, the rapid development of Al technologies presents significant
challenges to the current intellectual property framework, particularly in the
context of ownership and authorship of Al-generated works. The study
underscores the necessity of adapting IP laws to address these challenges, as the
traditional concept of human authorship becomes increasingly difficult to apply
in the digital age.

The British model, which attributes ownership to the person or entity that
enables the Al’s creative process, emerges as a viable solution. This approach
balances the need to protect investments in Al technology with the recognition
that human involvement in the creative process may vary significantly. By
granting ownership rights to those who initiate the Al's operations, the law can
ensure that innovation continues to be incentivized while also providing a clear
legal framework for Al-generated works.

However, the study also recognizes that this approach has its limitations. The
minimal human intervention required in some Al-generated works raises
questions about the adequacy of this model in all cases. There is a need for
further refinement of the legal framework to address scenarios where Al
operates with significant autonomy, potentially creating works with little to no
human input.

The economic implications of failing to address these issues are considerable.
Without clear ownership rights, the incentive for investment in Al technologies
could be diminished, slowing the pace of innovation and potentially stifling the
development of new technologies that have the potential to benefit society as a
whole. Moreover, the lack of legal clarity could lead to increased litigation,
creating further uncertainty and potentially hindering the growth of industries
reliant on AL

As Al continues to evolve, so too must the laws that govern the ownership
and protection of the works it generates. The study suggests that a combination
of legislative reform and judicial interpretation will be necessary to create a
robust and adaptable IP framework capable of addressing the unique challenges
posed by Al-generated works. By doing so, the law can ensure that the benefits
of Al technology are realized while also protecting the rights and interests of all
stakeholders involved.

Keywords: Artificial Intelligence, Intellectual Property, Copyright, Patent,
Publication Rights.
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2. Al-Based Inventions


https://ilr.isu.ac.ir/?lang=fa

oy U’U/I (}}E"AL’ ‘sz’ 031ule JaJ oo g 59 Wl | (B ghae igh Sloows ST uslle

Al i Ul Ses 25l laosls 5 e gtae (isn Joe sl Jlb 5Ll Sl 3
S8 1S5 1 ) il 5 e

s eaiolml Ly e sz (2o 5550 a8 s Dlel i) 5l (glanas ol e s
i Ly i Hsban aS cril glel il Jols s cp) X e slaals ' e piae
35 452 55,18 saaal ;e el ot axsle pladl s oy 5 s pias
Sl stan sh s 835 sl S 5,8l wolie (5 5iae Esh i 0
gl cod lacal s s cwl o3 08, | gl 5o was DSzl 4l a5 el
3t 5 et Lo SAel il ) a8 558 e eal el 0 i Slem e 3 e
ol 2 53 6N Sl iS5 el s 2l Pl S8 5 sl
el 33,050 Jala S0

LT S5t aes g gl i) 3oy coles 5wl o siae isn bsnsad 5 ol sl U]
E s Ghgh i 0l 550 b Sl (655 ,0 Sldl § ke 35 gl sl o 096 b
Eran a5 ealis sl Y ar Tea s Caens 4 gl e Gl L
Sl Sl Gladals 5wl ax $a)ls 35y ¢t olsea oLl 5 e ol siea
S ke bty eyl plil e 828 ot Ol 5 e 235 0n) 00 0SS eSULe
((Pearlman, 2018, p. 32) S 3 ¢l w3l 4 Cuws Jitas Hsbay K15 oo o 5ime 2o Ll

G3L Se Curdg 30 Eguan Gigd 33 il g (b4 F
Goime Gz S e Solin 1) esian s b ks e sz 5 oLl s ol Js o
55 Godim ol o3l bl g 00 s 2 ) i Wb s Glags, sl sl s e
C s e 4 ks Lol s sl laslas el Lol ol ol L]
i ) (b s an s (S5 5han (00 o VTN i 5 o Se) sl Ll
A el Sla ol a5 6l o sias isn ablann 5 Il Sl ealinal 5 o siae
3L L oS 5l ciliee slaslpl 5 g cpl Ol Ll sl (g s 0Lle Slidl e85l 4 5L

1. Al-Generated Inventions
2. DABUS (Device for the Autonomous Bootstrapping of Unified Sentience)
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Abstract

1. Introduction

The interaction between third-party liability in breach of contract and the
enforcement of specific performance represents a significant area of inquiry in
the economic analysis of law. The core concern in contractual remedies, from an
economic perspective, is to protect the interests of the contracting parties in a
way that minimizes costs, thereby promoting efficient resource allocation and
enhancing social welfare. Specific performance, as a remedy for breach of
contract, ensures that the contract is executed as agreed, thereby safeguarding
the promisees’ expectations. Conversely, third-party liability arises when an
external party induces a breach of contract, leading to potential conflicts with
the enforcement of specific performance. The legal systems in the United States
and Iran offer distinct approaches to these issues, making a comparative study
both relevant and insightful.

This paper explores the interaction between third-party liability in breach of
contract and the enforcement of specific performance through the lens of
economic analysis. It delves into the economic rationale behind holding third
parties liable for inducing breaches and the implications of prioritizing specific
performance over contract termination and damages. The discussion also
addresses the inherent conflict between these remedies and seeks to identify
economically compatible solutions that align with the principles of justice and
efficiency.
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2. Research Question

The central research question addressed in this paper is: How do third-party
liability in breach of contract and the enforcement of specific performance
interact, and what are the economically compatible solutions to the
consequences arising from their application?

This question arises from the recognition that both third-party liability and
specific performance serve as mechanisms for efficient resource allocation
within a legal framework, but they may also be in conflict. Specifically, the
research aims to understand whether the prioritization of specific performance
over contract termination and damages undermines the basis for third-party
liability in breach of contract. Conversely, the study also examines whether
prioritizing third-party liability disrupts the enforcement of specific
performance, and how these legal institutions can coexist or be reconciled within
an economically efficient legal system.

3. Research Hypothesis

This paper posits the hypothesis that the prioritization of specific performance
over contract termination and damages, as a general rule, may eliminate the
grounds for third-party liability in breach of contract. This hypothesis challenges
the prevailing economic view that third-party liability in breach of contract is
essential for optimal resource allocation. The research hypothesizes that if
specific performance is consistently prioritized, third parties would lack the
incentive to induce a breach, as the promisor would be legally bound to perform
the contract. Consequently, the need for third-party liability would diminish,
potentially leading to a more straightforward and efficient legal framework that
prioritizes the fulfillment of contractual obligations.

The hypothesis further suggests that in legal systems where specific
performance is favored, the efficiency gains from third-party liability may be
limited or even negated. This would imply that the interaction between these
remedies is not just a matter of legal doctrine but also of economic efficiency,
with significant implications for the design of contractual remedies.

4. Methodology & Framework, if Applicable

The research methodology employed here is primarily doctrinal and
comparative, with a strong emphasis on the economic analysis of law. The study
systematically examines the legal theories and doctrines surrounding third-
party liability in breach of contract and specific performance in both the United
States and Iranian legal systems. By comparing these two distinct legal
frameworks, the research aims to uncover the underlying principles that govern
the interaction between these remedies and to assess their economic
implications.
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Doctrinal Analysis: This paper begins by conducting a detailed doctrinal
analysis of third-party liability in breach of contract and specific performance in
both U.S. and Iranian law. This involves examining statutory provisions, case
law, and the opinions of legal scholars to understand how these remedies are
conceptualized and applied in each jurisdiction. The doctrinal analysis is crucial
for identifying the legal basis for these remedies and understanding their role
within the broader legal system.

Comparative Analysis: This paper then undertakes a comparative analysis to
highlight the similarities and differences between the U.S. and Iranian
approaches to third-party liability and specific performance. This comparative
approach is essential for understanding how different legal traditions address
the interaction between these remedies and for identifying potential areas of
convergence or divergence. The comparison also sheds light on the cultural and
legal factors that influence the prioritization of specific performance or third-
party liability in different jurisdictions.

Economic Analysis: Central to the methodology is the application of
economic analysis of law. This involves assessing the efficiency implications of
different legal rules and remedies, with a focus on resource allocation,
transaction costs, and social welfare. The economic analysis is used to evaluate
the extent to which third-party liability and specific performance contribute to
or hinder economic efficiency. It also helps to identify potential trade-offs
between these remedies and to propose economically viable solutions that align
with the goals of the legal system.

Theoretical Framework: The theoretical framework for the research is
grounded in the principles of law and economics, particularly the theories of
efficient breach, optimal resource allocation, and social welfare maximization.
The framework also incorporates elements of contract theory, particularly the
concepts of expectation damages, reliance damages, and specific performance as
mechanisms for enforcing contractual obligations. This interdisciplinary
approach allows for a more nuanced understanding of the interaction between
third-party liability and specific performance and provides a robust foundation
for the analysis.

5. Results & Discussion

The analysis conducted in this study reveals significant insights into the
interaction between third-party liability in breach of contract and the
enforcement of specific performance within the legal frameworks of the United
States and Iran. The findings underscore the complexities involved in
reconciling these two legal remedies, particularly from the perspective of
economic efficiency and justice.

In the context of the U.S. law, third-party liability in breach of contract is
predominantly viewed as a mechanism that facilitates the optimal allocation of
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scarce resources. The economic rationale behind this legal construct is grounded
in the principle that resources should be allocated to those who value them the
most, thereby enhancing overall social welfare. The concept of efficient breach
underpins this approach, suggesting that if a third party is willing to offer a
higher price for the subject matter of the contract than the original promisee, the
breach may be economically justified. The promisor compensates the promisee
for any damages incurred, while also securing a higher profit, which
theoretically leads to a Pareto improvement—where at least one party is better
off without making anyone else worse off.

The discussion further reveals that in U.S. law, when a conflict arises between
the enforcement of specific performance and third-party liability in breach of
contract, the legal system generally favors the latter. This preference is justified
on the grounds that third-party liability contributes to efficient resource
allocation and encourages market dynamism. However, this is not an absolute
rule. The priority shifts towards specific performance in situations where the
promisee cannot easily obtain substitute goods or services in the market.
Moreover, the law aims to prevent third-party opportunism—where a third
party induces a breach solely to capitalize on the situation without contributing
to overall economic efficiency. This nuanced approach reflects a balancing act
between protecting contractual expectations and promoting economic
efficiency.

In contrast, Iranian law presents a different set of challenges and
considerations. The study highlights the need for a more structured and
nuanced approach to the prioritization of specific performance and third-party
liability. The current legal framework in Iran does not clearly establish a
hierarchy between these remedies, which can lead to inconsistencies and
inefficiencies in contractual enforcement. The results suggest that a revision of
the contractual remedy system is necessary to address these issues.

The research advocates for a differentiated approach in Iranian law, where
the prioritization of specific performance or third-party liability is determined
by the nature of the contract and the subject matter involved. For instance, in
consumer contracts, where the protection of the consumer is paramount, specific
performance should take precedence to safeguard the interests of the weaker
party. On the other hand, in commercial or ordinary contracts, third-party
liability should generally be prioritized, reflecting the principles of economic
efficiency and market operation, unless specific circumstances — such as the non-
availability of substitute goods or the critical role of the promisor’s expertise —
warrant the enforcement of specific performance to prevent opportunistic
behavior.

The discussion also emphasizes the importance of tailoring legal remedies to
the specific context of the contract, considering factors such as the market
availability of the subject matter, the nature of the goods or services, and the
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relative bargaining power of the parties involved. This tailored approach not
only enhances the efficiency of contractual remedies but also aligns with the
broader objectives of justice and fairness in the legal system.

6. Conclusion

The conclusion drawn from this comparative study underscores the importance
of aligning legal remedies with the principles of economic efficiency and justice.
In U.S. law, the preference for third-party liability in breach of contract reflects
an economic approach that prioritizes resource allocation to those who value
them the most. This approach, grounded in the theory of efficient breach,
suggests that when a third party values the contract's subject matter more than
the original promisee, inducing a breach can lead to a Pareto-efficient outcome.
However, this principle is moderated by the need to protect promisees in
situations where substitutes are not readily available or where the third party's
actions constitute opportunism.

In contrast, the Iranian legal framework requires a more systematic revision
to clearly delineate the conditions under which specific performance or third-
party liability should be prioritized. The study proposes that the Iranian
legislator adopt a differentiated approach, taking into account the nature of the
contract and its subject matter. Specifically, consumer contracts should prioritize
specific performance to protect the weaker party, while commercial contracts
should generally favor third-party liability, except in cases where specific
performance is necessary to prevent opportunistic breaches.

This research highlights the potential for legal systems to enhance both
economic efficiency and justice by adopting flexible, context-sensitive
approaches to contractual remedies. The findings suggest that a one-size-fits-all
approach may not be suitable for addressing the complexities of modern
contractual relationships. Instead, a nuanced, case-by-case analysis that
considers the economic implications and the specific circumstances of each
contract can lead to more equitable and efficient outcomes.

Ultimately, this study contributes to the ongoing discourse on the economic
analysis of law by demonstrating how legal principles can be harmonized with
economic theory to achieve optimal resource allocation and social welfare. It also
provides a valuable comparative perspective that can inform future legal
reforms in both U.S. and Iranian law, particularly in the area of contractual
remedies. By integrating economic considerations into the legal analysis, this
research offers a pathway towards more effective and just legal frameworks that
can better serve the needs of contracting parties in a complex and dynamic
market environment.

Keywords: Third-Party Interference, Pareto Efficiency, Social Welfare, Efficient
Resource Allocation.
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1. Independently Wrongful or Tortious Act


https://ilr.isu.ac.ir/?lang=fa

WY U 0}2% u%..? S A 4 5 191l o | 488 o L 5 10,15 i 33 6 5l e Codyun ol 5Ll
4S8 ISl adan sl a das i A1) i B4 5| T S S 4
Sl ) il ol Lt Jas 5o a8 ol il 0 S o)ls ol 4 B 4 ol e
L1, g 2eSols 5 (Perlman, 1982, p. 76-77) a8 s ge3 4slsl U ade samte srazal s
3550 ol pligalasl Jdoo Jl 5l el pmed 2 35le sian) olea 5l (gl S o sl
S 5 sl 5 L 51 Agaie o350 a5 455 W) s0lal 15 5 SIS e oL
o 5 el Sadslas Sae O sties 55 &S 5050 il a5k ols,l 8 4 ssss 5l
O gt 5 Sl gy EIB s an it J gt dials 5 Sl g Gis Ll 3 ol 3
il amals ol ye ez ) 5o g I g

ol o et s 4z 8 oles il s K slaay b Joass Y
Ay s Al (e 5 S (S50 aall ool 3 28 s 4 agete ade dagane S
B8 et L s pi o e sles $500) w88 (500 £ b Il e b
b ool 5ol eDLS L bas 5a Joaos el 5 258 Joos U 5 01513 0 b
Lo W5 o g JB Sl e s S5 0l g b calo sl
.(Varadarajan, 2001, p. 748) .8 g b o

(Mc Chesney) (giuwaSo 4 8 Y.V
Pl L sla)l 3 s 5o b Salslis Sae cdstas BLisl o pas 55 pn Ko 4 ki
r o e Syl S35 g e el 4 el sl (gols)l B sl 2l il
Ll 2 3

$3051 5 Ll il o a8 el Gl by at) ot Sl
L i Sl il 5 oyl 3 L onels 5 1l dogee ol Ll sniiSyl
LY eblS aslsw 5 258 e OMlas ai o 2ol a it 8 el 0la)) 3 b b el
Sl anzls o @by dogaie (gate = G b an

- O v dbal; 5o sla,l g 2s s b Salslae Gae cdstee 2 pae Sl s

1. Inducement Tort


https://ilr.isu.ac.ir/?lang=fa

VP Glino | 59 ot | p3te o od | paxi 3 Conms Jlo U’M(}}E"‘L’ U‘?/}'.'.,- AA
e cls anl g sl 3 G 53 (s S agate s s 4 pdy - U 5 dagate agane
aguie loe o S (o] an3¥ 4 ans olgitny dagaie Cagd b aglie 5o (6 iy Cnd b oS
o Sl )| B L 3l i 26

B C D RV SV PRI WEN SN [ [ P W L PV SR SCOPLCH B
Ssie s ol ol S0l agae o3l G a5 dgme Lo Sl 5L a5 LS5
ao byt adogane colo) Jmas |5 o)l JSal o S oo | dugrie colo, ol
5 Al e OMalan laasa y & 550l &S ol gt 5 gt Qoo (2B 51 ey 0 S
A Jeas dgre 4 5 1S slawy

S aalS 4y e sla)l 3 5o &b Salslis e Sl st aobe ol 2
3 agme ol oo ag e 5 alasl 8 (2 B 5l e dgae 5 U Bl (s 4 ) o5k
o Slis sl e S 55w Bl 5o a s e Al o Sl 4 (Bla)l 3 (28 Sl e agas
o= b o= 5l s (Mc Chesney, 1996, p. 150-152) 5,8 &) 50 dagas 5 &6l e
sl L85 s e sl 5 0,15 a5 B Sadalae o st ol ol e
5 S

\-%T aa ) 0 S G PRSP w& e @;Uﬁf sl p)cpls 2 5
, 29 gn o Ll

ol Aagrie 5 U Gl ditne o Sl 42 5 b s (S 4 Gai | oISy i sl 0

L slsn el U acsl als 6 Koo 4 ooliSls s dugaze sals,) 5 3 g 45 o

S 0594 (831351 3 G sam 5l ol S S s 508 0 Sl o))y 28 ) e dugae

JeB i g )l o e pakd s el dgaie jaass 4 B gl plxl &S

S BN | oy BV R W VRS R PRGN NS F M U PP

A e sl Al i b aguie ade (goen wlil 4 Sl ol b 3850 0 Sl 5 dugae

Varadarajan, 2001, p. 751) 5 3 .

1. Automatic and Voluntary Compensation
2. Assignability


https://ilr.isu.ac.ir/?lang=fa

M S 0}2’*0 ‘fﬂ: s B 4> 5 y53le s | Ag85 o LS 3 910,15 A 39 ST Sl Ate ik o Sl 9Lt ol
ol Gams 4 usly s S & o)l O Slie (2alS gt e S 4 5 S, b
i i sty a5 s s o5 b el Sl oo 3] el
3 oz S 5l am dgme alde (6500 a8l Al s (28 51 i U 5 dgae ol
I 4 i st 8 3 53 (g5 U olr @00 S0 ) U e
S g S
o She s e K 4l Gbams s b Sl ko gL GG o)l Y
3 Gy e e/ﬁ‘i—s laai 5o - B a au 5 53 Joaod cdigie 5 AU Gl e
Wl 2 dgae ade g e ool T 5500 Al iy (sl a5 Alagaze Lol 3 Lk
0955580 250k LTL 5 358 e Selas i se (a3l e sty o 65 00]
5 ple LS Gaass 5 (i ) 2t S b sl o alal s G b S ey

..))\.) u'ﬁ)\x L_S;'\w‘ bLéJ w)\)é\

(BeVier) youw 4 5 .¥.Y

O 6l b 0l ey &S 5 =S )5 ol Slasl s gl b ks ol sl &,

e SIS a5 8 5 Sl e e i 5 01

Sl s el i 5 Salilie G el 6y el st oelainl o6, Ll

2l sl sz 5 ool slasls ) 5 ol Wl s e il 4

Sl | YIS e ol e imhty o5 sl ool sl gloslol 5 51 5 hkie

e s oLl Sl sl e gl s 5 S 4 L s | e o
el Sadalis sas adstan b gdsl dbsla)l 3w Senl s o, e oy i
S Sl g a5 | 5 )l (galasl a5 g o sl 5 cd b)) 3 2B
PSSR POy NI e P L PR VR s | P P - ST L PE W
s aSien ol 5 L digme SOt SJB oolgig Cud o 5l 5 050 ible
ey o s e Slaas L Y 4 &b s som

1. Ex Ante Negotiation Costs
2. EX Post Litigation Costs


https://ilr.isu.ac.ir/?lang=fa

1Fe¥ Gl | 77 il | £3le 5o | i3 g ot Ju U’U’IJ}E’*L’U%‘} u.
I3 51 agss g5 i b BYIS Al gl5 i iyt 45 s slasl 5 el Y

R ] Y smaalal; 5 Sl Glasls,l 5 4o S 4

ols,) 5 355 5l L Adgaie 45 el wlaolssl 3 e oMbl slasls )3 5l e
ol ools,) 5 Ledbby o agy aS il onysl 35my 4y hiads,) Lols Sl
oo «aidh &S e (Il gl s g 03 e ol slinl el gl SeMbl ) oy S e
53 g DAL Gl Pl by 2 s Ll ot 5 €0 S8 5 b J RS sl
BeVier, 1990, p. ) coal 53 8 bl talge &Malae 5 olls o5l asle &80 o] oy
ol el Jsl sl 3 55 &b alslie alalpay «om oS8 azilin wasaly Jle 5o (899
o 5o el Badslie Soe S stas 4 Cug s Cond ag e Sl b Sl ST 2
S Sy 8l 2l |y (BeVier, 1990, pp. 916-917) sy yoi oyl cils 5 5 sl 3
S i gl ols Sledbl 3l hom eS8 w5 Lol b ssi o cmpe U Sdlsle
039 Sos0 > O A ool C)LL.;\ 534S A8 eolaal (glan s cals e <l
s 48 0y W50 S5l 5 35 g0 4 Ty 3

slasla)l s o 2y wsle Sl aaly 5 e U ssmeaal, basla,l 3 5o enlasa sl
s = JE s Slags 5 G & - Lloas Laly, e lasls)l 351 oS plasedl
sl 5 e s el Salblae e Syt ol 5o agms cn ol s 65l52 s
o Sl anl U an i o oo o ) Seo s ) S e skea andl o)l LK
{(BeVier,1990, pp. 909-910) » 5 ool dugaie 5 5l ols

S s Bl Al ol ala e L aS i ol gign o 4l U3 i s ad
Pl s ol a3l syl 5 slal il il ol L slayl 5 i 5 el Salalaa i
(ogmasls)) 3 g 50 50) ol 2l o] SIS Gl iy 5 g s

lnals) 353 a8 Eal ol i S saioly asy i sy o)y e o8 ISl i sl b

sl an e L edl an o 0 ose e 5 2 S b 0l o 58 Lol

1. Informational and Relational Contracts
2. Contract - Specific Information
3. Free-Rider


https://ilr.isu.ac.ir/?lang=fa

i)l Q0 Yoy Lol B U g skl > | Aes o NN 3 013515 LA 30 S St Sk Cud g e Jolii (LBl Juloxi
SISy

)Lg;&\)a @Liﬁj',gua\a)\} u;@\):\_‘i:ﬂwj\ AJJ.Q’.’:A)}\QL:.A b;‘«\ﬁwgw

&l o8 5 3 e s sl B8 o1 6l 1y sl ot &S 5,8 )5 olsual

adagaze 5 @B gl o Slae b 5o smesledbl lasls,l 3 s 5 el ol b a4 sl

Al o s 4 L

Ol Ggho 49 o ¥ 1 41 L F.Y
ol &5l shtaay 5l Baim 3 (2K el oalasl Jlos plolial ) peie 4 i GMs
UV IRV S r\.?d\ & r\j\ gola,l 3 ai s b Saslas R PRI PLRy | I Fp T W W
d,_é-bj; 9 )\))\JJ ?..3 T "\.?d\ 4 ’a\j\ UP el D 53\3)\} du\ﬁ\ siles rLE
s (g pdanm 5 e 3 Gl IS8 51 anilin (ol pl a0 B 4 6050 ol
Cod s 5 sl )l 3 ./\—6]‘)\5#)’)4,{ aa) b ool Gais golasl Jdsw b bl o) ciles
o oSl g s rL?d\ w2 oAb r..as\jo, slajl 3 e s b sl S
S, o s ol gl ) ol ogrte 5 sl Wasls)l 3 5o ages e oLl b piis ol )
Csly sl 930 ol U285 55 Sgrie 5o 9 dlasl 34 s, o d\o;mij\ O LIRS PRSI LA

Sadslae RN UGN JCWPI P V' U SpRR-SRRPPE v SR W= I W USSR
ol 05,2 0l al B U 55 Sl Gaim 53 p oo Sl 4 3l)) 3 i s U
o ohls cals 5ol 3 — o&al) galayl 3 sl 2l cilas rU'zS C)Lp\ S e addl
S Cdge B A S e Ol & an s o il 2 e
ey o0 M o plasl 4 Pl g ala)l B aE s U Sl

i ol A S e Ol Lo ) cylan S BaiS0 a4 bsy e slasls )l
slaolal 3 5 pls s s ozl azls P b Salslae R PRI JL IRV rLgd\

U IS s 4 5 5m pe VIS i) slasls,) 3 5o 5 ol Jlsal bl g 5050 45 50w


https://ilr.isu.ac.ir/?lang=fa

1Pl Gl | £7 Sl | pole 0 sbow | poxd g Comt Jlo U}lplu"}:zz‘vu%&’ ]y
o il i o1 sl 5 i s el Sl e ol phes ol L s e
21 e 2D g
eyl el 55 ols dub lss 45 6 5 LYE o e 5 cale laslsl 3 s 2l
el 53 il i S e S 55 ol 3550 Sleas 5 YIS ales )
SIS oty pmin 5l LIS sl 5 L s b Sl e o sts
|5 s -’““L\S o2 (oolal G i 4 058 0 2500 2L algs s @L'w
S 2 9 A8 o o) e ) dligaie w05l Solls o (olgian s Calo b agae
e s osllae 4 50 EIU 5 ssa e rle adsl sla)l 3 o) ol b Al s ey
Cedle ol s s A BB by 5 55 i 35 Slont 5 YIS glis X
i 5 e Sl e gt 2 | ) g5 s 2ol a2 o | LS
5 9=l ol an digate Cundy (il S b agate Camdy ol g U ot e e 2ol B

TR PNt NI SR TS I IO B A I CA B B

&5 i
S5, 8 5 pobal Sl 5o ol glaS s 4 e b s golasl Lo o5 )
G 53 313,13 2k 53 U Fadalas Soe Sl st g a0 wlie 4 1 g on 2
g 5 e B (arass 5o elel (18 Wl 5 o0 S shas cpl 45 das o ol el
ool o) a8 il ol o), K slasl 8 s el el s 1y sl ails gl LS
S 5l i o) olgiiy o (S oed 5 Sl BB s 5050 sl g ) i
a ol ool o Blos de Jowe Sl agaie ola)l B 2B (28 Ojso o Sl dagane

Sl ool L Sl o 5o --U)T@ S 4y (G ey S g o2 5 XS o 0 o 1) Algase

Pl s pl bl 5o 5 b e Jlas] )L),{J',A{@,.Ma\:)\} slinl 2omaay ‘M\;wa.awr-@m@\.g ol gl o= 5N
A_ﬁ’s\;"ua\‘@'.;\w):d\f\iskfy4;,:,,?,.4\SBY\SJW\‘;b:\:)‘}‘&J:wQ.MM&BA@W

R


https://ilr.isu.ac.ir/?lang=fa

ur S 0}2’*0 ‘fﬂ: el G 91 3 51l o | g o it 318,19 A 38 B T Nn ke Sl s Jol 3L s
Cdse U 2 Yol g e ol g gl 5 olal 5 s Salslae e o st
Sloas U VLS b yasy 55 dagene Sl S o sls) 3 i s &6 Sl o
Slasl 3 Ga s s el Sadslae gae o st amas b aS 4 5150 o 1) g Cala
sl ola)l 3 L e el ol Seas s s aus sk Sosee

ol e o alal B el 2l ciles s i ol 5o o) s 5o ccala s sl
S S g it L IS 5B e 5 el (55,0 8l 3 Fd 5 A o 2l
Eror s (o b oole b (515) Lala)l 3 air s la)l 3 (28 5 Il Sulslos
a6 et e (Glas ao e LY cale 5 ol b sm e sV JUis) b
5 285 e ool 4y ol L sl 3 L s Sulslae e st o

iz B ,b ol sean Lagl 5l cnlas o5 (o BaiS0 e ay bgy e claols )5 5o
lmalssl 355 el 3 5msls sly s e oLl & ol L 25 oS WS e Gl ol 3
ool 3 s s el Sadslie o cd st b o (M 022l plgea oo b ol
i a3 a8 Ly a2l 4 BB 5L > gty g 3550 SV oS3l Ko o
o2y dmal acab Sleas as o L LYK cale 5 3)law olsyl 3 olal s coll 23
Al anzls gl Ses b ace b sl aaulya ols,l 3


https://ilr.isu.ac.ir/?lang=fa

1Fe¥ Qo | £F bt | p3le2 o0 jlod | poni g ot Jw

Wy b, GF
AT

&b

Ji.a 0 ¥ ol ol 3 G golasl s (VYY) age (sulail ()

o o) F Ol (Y W) Slagas s Lokl 3 LT ¢ s gsim (VFAY) (cage (s (Y

CS iyl ¥ Ol (Y ada) Lokl 3 peses aelsd ¢ S Gai (\YAL) oL L5 58 (F
Sl el

0l Sl ada) Ao Jle a (B R sl aledl (GVFYR) Ao, ae Slas s (0
SN

6) Arbel, Y. A. (2015). Contract remedies in action: Specific performance. West
Virginia Law Review, 118.

7) BeVier, L. R. (1990). Reconsidering inducement. Virginia Law Review, 76(5),
August.

8) Dowling Jr, D. (1986). A contract theory for a complex tort: Limiting interference
with contract beyond the unlawful means test. University of Miami Law
Review, 40.

9) Eisenberg, M. A. (2005). Actual and virtual specific performance, the theory of
efficient breach, and the indifference principle in contract law. California Law
Review, 93.

10) Kronman, A. T. (1978). Specific performance. The University of Chicago Law

Review, 45.

11) McChesney, E. S. (1999). Tortious interference with contract versus “efficient”
breach: Theory and empirical evidence. Journal of Legal Studies, University of
Chicago, 28.

12) Perillo, J. M. (2000). Misreading Oliver Wendell Holmes on efficient breach and
tortious interference. Fordham Law Review, 68.

13) Perlman, H. S. (1982). Interference with contract and other economic
expectancies: A clash of tort and contract doctrine. The University of Chicago
Law Review, 49.

14) Schwartz, A. (1979). The case for specific performance. Yale Law School Legal
Scholarship Repository, Faculty Scholarship Series.

15) Schwartz, A. (1990). The myth that promisees prefer supracompensatory
remedies: An analysis of contracting for damage measure. The Yale Law
Journal, 100.

16) Varadarajan, D. (2001). Tortious interference and the law of contract: The case
for specific performance revisited. The Yale University of Law, 111. New York.

17) Woodward Jr, W. J. (1996). Contractarians, community, and the tort of


https://ilr.isu.ac.ir/?lang=fa

P18 A 9 g 550 > | g 0 Lo 510,15 L 59 S S bl v g s Sl 59U ko

* dnde iz,

interference with contract. Minnesota Law Review, 80.
18) Zerbe Jr, R. O. (2001). Economic efficiency in law and economics. Edward Elgar.
Great Britain.


https://ilr.isu.ac.ir/?lang=fa

1Fe¥ Qo | £F bt | 0 3le2 0 slod | poniy g Comnad b

S iz,

References

1) Ansari, Mahdi (1393 SH/2014). Tahlil-i Iqtisadi-yi Huqug-i Qarardadha
[Economic Analysis of Contract Law]. Chap 2, Tehran: Jangal [in Persian].

2) Arbel, Y. A. (2015). Contract remedies in action: Specific performance. West
Virginia Law Review, 118.

3) BeVier, L. R. (1990). Reconsidering inducement. Virginia Law Review, 76(5),
August.

4) Dowling Jr, D. (1986). A contract theory for a complex tort: Limiting interference
with contract beyond the unlawful means test. University of Miami Law
Review, 40.

5) Eisenberg, M. A. (2005). Actual and virtual specific performance, the theory of
efficient breach, and the indifference principle in contract law. California Law
Review, 93.

6) Kattziyan, Nasir (1380 SH/2001). Huqtq-i Madani; Qava‘'id-i ‘Umami-yi
Qarardadha (Vol. 3) [Civil Law; General Principles of Contracts]. Chap 3,
Tehran: Shirkat-i Sahami-yi Intishar [in Persian].

7) Kronman, A. T. (1978). Specific performance. The University of Chicago Law
Review, 45.

8) McChesney, F. S. (1999). Tortious interference with contract versus “efficient”
breach: Theory and empirical evidence. Journal of Legal Studies, University of
Chicago, 28.

9) Perillo, J. M. (2000). Misreading Oliver Wendell Holmes on efficient breach and
tortious interference. Fordham Law Review, 68.

10) Perlman, H. S. (1982). Interference with contract and other economic
expectancies: A clash of tort and contract doctrine. The University of Chicago
Law Review, 49.

11) Schwartz, A. (1979). The case for specific performance. Yale Law School Legal
Scholarship Repository, Faculty Scholarship Series.

12) Schwartz, A. (1990). The myth that promisees prefer supracompensatory
remedies: An analysis of contracting for damage measure. The Yale Law
Journal, 100.

13) Shahidi, Mahdi (1393 SH/2014). Huqug-i Madani; Athar-i Qarardadha va
Ta'ahhadat (Vol. 3) [Civil Law; Effects of Contracts and Obligations]. Chap 6,
Tehran: Majd [in Persian].

14) Shirkhani, Parya; Mahadi-Fard, Muhammad; Qabuali Dorrafshan, Muhammad-
Mahdi (1394 SH/2015). Mas’aliyat-i Madani Nashi az Hamkari-i Salis dar
Naqz-i Ta‘ahhudat-i Qarardadi; Mutala‘a-yi Tatbiqi dar Huqug-i Faransa,
Balzhik va Iran ba Raykard-i Fighi [The Civil Liability of Third-party
Cooperation in Breach of Contractual Obligations (A Comparative Study in
Legal Systems of France, Belgium and Iran with Regard to Imamyyah
Jurisprudence)]. Paziuhishnama-ye Huqtq-i Islami [Journal of Islamic Law
Research], No. 42, pp. 47-68. doi: 10.30497 /law.2016.1821 [in Persian].

15) Varadarajan, D. (2001). Tortious interference and the law of contract: The case
for specific performance revisited. The Yale University of Law, 111. New York.


https://ilr.isu.ac.ir/?lang=fa

P18 A 9 3 550 > | g 0 LY 510,15 B 59 S S bl v g s Sl 59U ko

" dnde iz,

16) Wijdani Fakhr, Qudrat-Allah (1426 AH/2005). Al-Jawahir al-Fakhriyah fi Sharh
al-Rawdah al-Bahiyah (Vol. 6). Chap 2, Tehran: Sama-yi Qalam [in Arabic].

17) Woodward Jr, W. J. (1996). Contractarians, community, and the tort of
interference with contract. Minnesota Law Review, 80.

18) Zerbe Jr, R. O. (2001). Economic efficiency in law and economics. Edward
Elgar. Great Britain.


https://ilr.isu.ac.ir/?lang=fa




oAl 98> aoli i g 3 (ks aolidad
A GYFY Slrio | 1F+F o | £F Sl | 03l 0 3loid | poris g Comnad Jlw

Eas

Yo cuw 568

veyY gy Ao | Wis oo b & L6 15100 b g5 o odl o

w0 sl sugo

Ogmi Sl gy 3 4SS b G198 S (P (59590 Al {pMl Yl 4 (Seh> (S 3Nam
YAY o g 3 Wlio | [l b ) 4] (55 germdt
St iy JUb o g (Wi b5 1 55 slos ©

4= Slwd sl P! G982 31 (g AW Al ) 00 (B> slapllii g ! ol SW

M g3 Wl | [l ol @] Slait g Cdtes (o (3198
Lol comd s siof g f gl oo pomind kot ikt *

o catboy sy yh g8 g W2 (Ll g « 598 (Sh> 0us B (0 9ek0 0 g’ 3O g} (WglS
AYY g Ao | T
G0 ot g 0 3 llakw 31> ©

g dmmolol 4 43 (0B 9 PS> US> dad andllae § oo st PS> (3L Jlos! (otims sl
AAY g s | wle

329U e g uild Sl (18 pa0 (Shgo ©

Yy 293 Jlio | Gaio Golaid! Sl s i O lud ol o R0 gui s T HI5 Juli o

9y duli 3 g IS Jboo ¢ Lo Loy @

| S29Ll=d pas 38 (5959 CuSIbo Goi> (9 W 2 (53930 {F gm0 Jigp Srow ST CcusIle
ifi 6}5}0 dlio

o0 e St o g G908 ol @

dmadllao f0gai s PRl g 91941 )8 LAk 40 SIU JFaldtwo (v Cud 9o Jolai (golaidl Jukoxi <

vy S99 B0 | o 1t 9 1K 30T Ggh> 0 (Shndai
Sl AU wS g yg3 M o ©



(S5 ol

S iz,

«,.s.oy.w‘ 99> Aouuﬁasjg» ,.s.ok aollad

17 JW | R § Canntd 0598 oyl 5g1d

Ll B9 > i f &
S (5553 ab gl il e asb bl
il o 5 o8y e olo e o>l Ales
e 5SS ws el il UVESVE ey
b s 58 s el il PERVEI W s el
2 sl ol ol sas Jsmo Ao
ol 35T oEssls ale ol piae G2 8 s3]
Gl oleas 5 L ol oKl ale oo e (o daze Sl sd s x0
il o 5 o8y e olo e abls okl
o2 n ol bl T ol ke ola s 5 yaze 1
Nl sl e sla i 53 58 e ke Ola e e o> S 5n
b s 58 s el il olus| ol
ol &y e ola yae da> tvgen
dlade s ool ol sl ale Sl piae blelas pa
ol ooty ale ol piae A paL
S o&ils ke ol pae RIESVE S
T S L ool iy
e 5SS ws el il > ez sl s
el Gslo slel o&iils ole Sl piae &S dlae s
ol ity e ola pas S St

P WP SN N ST TN PR Y Lo eMe G 5



o osls ale ol e
Gl Sloas 5 L ol oKl ale ol e
St ol8tils oo 0l e
SLbLb adle sssls ale ola saae
dee o8l oo ol piae
ol oKals ale ols yae
Sl adle sty ale wla e
ooty ale ol e
ol s8ils e ol e
a3 5SS ws el il
dlade Gslo slel s8tils ale o pis
ol oKails ale ol yiae
ooty ale ol e
s plal Ml oKl e ol e
@b o8l als ol e
b s 58 s el il
ool sl ale ola e
W oty e ol sas
e 5SS ws el il
el a1 o8l e ol yaae
ldlade Gslo slel s8tils ale Sl pie

@Mdﬂéﬁyiuﬁlb

dlode o Jol Ml oS8l e Sl pe

a3 5SS ws el il
als Bty e ols yaae
Ww,a}o@h@bob@

B Sl &l& QLA}AG

.\.o:‘.\,,.,

L L RvE N

WY

Sx> 5
onlSs
shsly
S
3Ll s s (s nn
omoler
Pl
ssblos 2l
‘_;:L,Ta; s
des o 2>
83 j>
Y [STEWeS
8305y
Sl
PN
Pl s
S
wlo s

Sl

bé‘jcgj
&‘J’LC ;w.u" D

oAl



ol oKails ke ol yae yobow

sl
s 7SS ai gl il RVES Pliile 5 gaml
e st Jo 5 sal paime ale s e (o e sl
Gl oloas 5 ol oo oKl ale oo e Pldlns dame Sl s sels
i 5SS as gl G2l RV ) 3 i
el 35T sty e ol puae Lo de S rins
ool sl ale ol e S P
dlade gslo ool sty ke s yiae P 5 gale
hdlade Galo slol sKtils ale wlo pas s iz olb
e o85Sl e G sale
b g o8l e ol iae Lo e oy Jle
dlade Galo sbol sty ale ol yiae 556 ) o3l 3die
Phdlade Galo slol sKtils ale oy gl Sl
hdlade Galo slol stils ale o pae S M o s oled
e (5SS ws el il PPs 35 Lol
b s 58 s el il RT XV Sl
03 o8l ale ol pae S 335k
o5 sl ke oo yae S Sl Va
Shblb ande oails ke ol pie dozs e o3l 5
ldlade Galo sl sBils als Sl pis

o
J.@,.imw_,.s)énliidl:@lcotﬁ‘,m s s

o o8l ale ol e

G By
b s 58 s el il B3lodamedn PNy
S e sy e s e SE S
hdlade Galo slol sKtils Lale wlo pas B Skiol S
S sty ale olo yae Cor> O
b s 58 s el il

PR



Ol Gslo slel s8tils ale o pie
el o1 o8l e ol yaae
e 5SS ws el il
@l o&ils als ol e
e oy e ol puiae
ol oKals ale ols yae
ol o5 sty ke ol e
e 5SS w el il
i e o8l ke Ol piae
S8l ol s oKiils ole Ol e
Gl oloas 5 L o e oKl ale ol e
b s 58 s el il
ldlade Galo sl sBils als Sl pis
ol o8ty e oo e
s o8l ale olo yae
ol oKails ale ol yiae
ol s&asls e ol siae
Grtbe st sKtils ale ol yae
e 5SS ws el il
S (5SS ws el il
ol oKails ke ol yiae

n&.ﬁ‘:;n}y bl{.ﬁh"x&lsbuﬁ;

J.&:w..\a:u
S

S oo

slels ize

ax2ld goemne
sl
S s
Obs srae
EEIVAS
sl
s AL
SAD s 5SS
ol sate
s~k
S
8305 g 50
S
S8 e
o s>l
S
LSl
s
SUlds

63U diat 2



INDEX @ COPERNICUS
INTERNATIONAL

= co gle
«J Scholar

MIAR

% Ui e i

Sponsored and Indexed by

CIVILICA

We Respect the Science

YN

o Lubals H, LSSL o

ASC

W DOAJ

& Academia

HARVARD

LIBRARY

©pen Science

Powered by @rudera
.. A
PSorMaas

Linked [}

Asian Science Citation Index

Y WorldCat

m ResearchGate

UNIVERSITY OF
SASKATCHEWAN

~ SID

ole LMoL
Caliiitsole

o elals oMbl .

i Bk

LR ————— e

ZEITSCHRIFTEN
I/ DATENBANK
.
‘ UNIVERSITY OF HELSINKI

bl ale Sl Sl
bl 1902 Ao GRS 9 S lojlas

YOM-SVY s SII L
il s g | es osla sl g
oes b 51U o eVl il s 0w
ilrisu@yahoo.com :4, s S5 S oy Jlis

‘«ubalf»o)yqr)@}wt:r&Ut.,.i)‘lau.:.sai
K(MM}.))) &J‘,wb.‘:)%‘;bladiur"d{:‘gwa)uj‘
O,l5s 5 et 33 G L gilkae w5 ol ol Sl

ol sl e canldady sl b ol sla ) Ko

YYOV-4A0A : ol Ll

el 2S5 b s Jhls o 5050 05 >
aoldas :jLassl o 90
https;/ilr.isu.ac.ir a4 i olas NP Sl
R PEET W BT RUNIVIE U JPUE g DU 251 PV g
Olste L oS8 5 o U oty 5 S 05led 3 galodisy b

L oS L ps s mm ooled 515 «Boi 5 ol U laer
el 0 e € ol (3 si sl b 550 o sie

VP00 —V08 sy Godio pAlale Galo sl sl 2 JPCIWE AN (K SR o e | AR KA

HAA (Y AA-AFAND il o &tils (ool 5 (2p a5 Cislas iols 5 35 el o pie

o 33T (CCBY-NC 4.0) Lyl 55 cole ;b a5k 5 4 i ol OVEe 4y o s

2y )50 el corlo oty o8 ys suiS ol Loyl aelihad o) W Lie

o YO8 | 2Ndlade Galo alel oBiils ol i il

JL.‘J \vvo’v’ M :‘LG'.'

3®S


https://ilr.isu.ac.ir/?lang=fa
mailto:ilrisu@yahoo.com
https://creativecommons.org/licenses/by-nc/4.0/
https://www.openaccess.nl/en/what-is-open-access
https://creativecommons.org/licenses/by-nc/4.0/

-l ry ““ ‘0. .
oy b dﬁp 'u}a} L'Lf}%

ldlade Gslo plol Bl o Slasl colo
edlade Golo plol o&ils | pmlis 2 5 12 Gsi> | Lbaliad | Sl oo o J s o

25 L -(/Ln/(: . (i; =
e

ol o &ls | o s> Mdlipe i | sbiad | wladl Jeolo o s m
dlade Galo bl sl&tils | SleMbl 5,5k Gt | Lokl | s3licums pb o wedSl il

Sophs oiome © & pdd ple

a2 ols bl

o Sl slacl o
O oBtils | n g Go | slid | s Js
ol Bails | popas G | sl | plio i
dlade Gslo plel os&ils | alido 2 5 1 Goi | skl | o3 e
ol Btils | o g G | sl | S el
ol olss 5 e o sle oRails | wlidie 2 5 1 Gt | bl | s 3y 3
ol o8l | n g Jllin G | sl | (s pm 50 bl ftbirm
Pdlade 3alo plal sty | o soe Jdlins G | LLtils | o3l 50men JS 5
i g ARl | o s G | Ll | s dame
Oldlade Golo plal oBtils | o pas Gt | Jltihs | sibaas Slaw ibasim
o Ml slacl o
ran | 568l | ages Yl Gt | sl | g dems < )l aes
el same @YU | LG Bl Lo a3 o8 asls | ol i | sliad | des] Cible aasl
Gl | o ol&iils | o s Goi | sl | g plis JWlas o
U | 055550 o8ty | lisp sz 5 13 G | sl | Slpiolin cpillplasa
Gl | slas sl | posee Gt | sliad | i) dome ke dome
Gl | 658 sBails | o sas Goi | sl | (odill (B 0 S ke
b | sl oMl Ml sl | o s G5 | sl | s o o e ol
e | ol s&ils | ol s | skl | e 8l Jo s
Gl | ass s8als | slow Gt | slid | smmall 520 ol e
Ol | st s o Btils | ulidp 2 5 1 Gt | slaad | Sos e
S| s ol | 6,508 el G | Lol | st aedl aner LU
sl B | o5 o8l | A G | Lils | aJ1sl 505
Ol | S5 o Ritils | Pl @olew s | Dbk | i 2 Lo samen
VYA s o Ll 5l «ole a i Jlael anly o aai sl
A AVRLVA N SWANE FRNY WCRYe A VALVAL FSTL JALTAL PR yes:
P WIS P ST SUR sl 5 Oladw o ole & l5


https://journals.msrt.ir/home/detail/10968/
https://e-rasaneh.ir/Certificate/17260
https://journals.msrt.ir/home/detail/10968/
https://journals.msrt.ir/home/detail/10968/
https://e-rasaneh.ir/Certificate/17260
https://e-rasaneh.ir/Certificate/17260
https://ilr.isu.ac.ir/?lang=fa

>N A2 o2y

IN THE NAME OF GOD,
THE MOST GRACIOUS, THE MOST MERCIFUL
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